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ABS

above-rail busness groups

above-rail costs

above-rail services

ACCC

access

access agr eement

access application

accesscharge

access co-or dination plan

access plan

accessrights

accessseekers

AccessUndertaking
or Undertaking

GLOSSARY
Australian Bureau of Statistics

QR Cod and Mainline Freight and Metropolitan and
Regiona Services groups which provide and operate the
equipment running on the infrastructure providing the
services to the railway customer. These groups have
track under their control and will be accessing the
common user infrastructure such as the mainline.

Costs and/or assets associated with the provision of
above-rail services.

Activities, other than below-rail services, required to
provide and operate train services including rollingstock
provision, rollingstock maintenance, non-train control
related communications, train crewing, termina
provision and services, freight handling and marketing
and administration of those services.

Australian Competition and Consumer Commission

Utilisation of a specified section of rail infrastructure for
the purposes of operating train services.

Agreement between QR and a railway operator for the
provision of access.

Request for access by a third-party operator which has
been prepared in writing and which complies with the
information requirements of paragraph 4.3(b) of the
Draft Undertaking.

Price paid by a railway operator for access under an
access agreement.

Plan prepared by Network Access and the scheduling and
train control officers detailing operationa and interface
requirements for a specific railway operator.

Access Co-ordination Plan

Entitlement of arailway operator to access in accordance
with a specified capacity entitlement.

Third-party operator or an end user who proposes to gain
access to the network under the terms of the
Undertaking.

Document approved by the Queendand Competition
Authority in accordance with the Queendand
Competition Authority Act 1997 (QId) in respect of QR.
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accreditation

AD

additional information

allocation
AMC
AME
APT
ARTC

attribution

available capacity

axle load

backbone telecommunications

ballast

balloon loop

BCM

below-rail costs

Rail safety accreditation in accordance with Part 4,
Chapter 6 of the Transport Infrastructure Act 1994 (Qld).

Accelerated depreciation

Information that is to be provided by QR to a third-party
operator during the negotiation period as set out in
Schedule D, excluding any information that is provided
as part of the preliminary information, but only to the
extent required either by the third-party operator or as
part of the access agreement.

Sharing of joint costs/assets between functions/services.
Australian Magnesium Corporation

AME Consulting Pty Ltd

Arbitrage pricing theory

Australian Rail Track Corporation

Sharing of costs between functions/services on a basis of
cost causdity where there is a causal relationship

between the resources used and the function/service
provided.

Capacity that is not committed capacity including
committed capacity which will cease being committed
capacity prior to the time in respect of which capacity is
being assessed.

Weight limit applied to trains passing over a line by the
railway engineer. It isthe limit allowed to be applied to
any one axle on thetrain.

The telecommunications assets that provide major trunk
telecommunications and are used by many groups
simultaneoudly.

Materia upon which the deepers bear; normaly a load
distributor to the formation or sub-grade.

Rail line terminus that backs upon itself in a circular
shape.

Ballast cleaning machine

Costs and/or assets associated with the provision of
below-rail services.
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below-rail service Activities associated with the provison and
management of rail infrastructure, including the
construction, maintenance and renewa of rall
infrastructure assets, and the network management
sarvices required for the safe operation of train
sarvices on the rail infrastructure, including train
control and the implementation of safeworking
procedures.

block In signalling terminology, a physical length of track
protected by a fixed signal which indicates to a
driver whether it is safe to proceed into the section.

bottleneck A track section that limits the throughput of the
network by restricting the number of trains able to
pass through it.

breakdown Mechanical or electrical breakdown, where the
particular piece of equipment is rendered
inoperable.

bridgemaster A supervisor with resources suitable for bridge

works and generaly available to a district.

broad-gauge General name given to gauges of track greater than
standard-gauge of 1435mm

BSNF Burlington Northern Sante Fe Corporation

cant The term used to denote the raising of the outer rail
on curved track to alow higher speeds than if the
two rails were level. Cant compensates for the
centrifugal force arising from a train traversng a
curve.

capacity Capability of a gpecified section of rall
infrastructure to accommodate train services within
a specified time period. This is after providing for
QR’'s reasonable requirements for the exclusive
utilisation of that specified section of rail
infrastructure for the purposes of performing
activities associated with the repair or enhancement
of the rall infrastructure, including the operation of
work trains.

capacity analysis Assessment of the available capacity of a specified
section  of rall infrastructure including an
assessment of whether that capacity is sufficient for
the proposed access requirements. If the available
capacity is not sufficient for the proposed access
requirements the term includes an assessment of rail
infrastructure  expansion or other  capacity
enhancement required to meet those proposed
access requirements.
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capacity entitlement Railway operator's entittement under an access
agreement to operate a specified number and type
of train services over the rail infrastructure within a
specified time period and in accordance with
specified scheduling constraints for the purpose of
either carrying a specified commodity or providing
a specified trangport service. Until such time that
access agreements have been developed for all
existing QR operated train services, the term
includes capacity that is demonstrably required for
the purpose of QR operated train services and in
respect of which access charges are applicable.

CAPM Capital asset pricing model

capping A layer of material between the ballast and the sub-
grade which prevents the sharp rocky materia of
the ballast from degrading the sub-grade.

centralised traffic control A generic term for remote monitoring and control
of field signalling systems.

CEO Chief Executive Officer
CiB Capital indexed bonds
clip fastener Similar to track spike, but are spring clips which

secure the rail to concrete eepers.

Coal and Mainline Freight QR's aboveral busness group whose maor
customers are the mining industry, minerals
processors, electricity generators and freight
forwarders.

coefficient of adhesion The factor used to determine the maximum tractive
effort which can be applied by alocomotive under a
given rail condition before dipping off the wheels

occurs.
commencing date Date from which the Undertaking takes effect.
committed capacity Portion of capacity required to meet the capacity

entitlements of railway operators.

common costs Costs associated with the provison of rall
infrastructure that are not incremental costs for any
particular train service using that rail infrastructure.

10
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confidential information* that information which is not publicly available and
the disclosure of which might reasonably be
expected to affect materidly the commercia affairs
of a person, where such information:

is not aready in the public domain;

does not become available to the public
through means other than a breach of
confidentiaity;

was not in the other party’s lawful
possession prior to such disclosure; and

is not receved by the other party
independently from a third party free to
disclose such information.

consist Composition of atrain, in terms of locomotive and
wagon identification and its loading.

cor por ate over head costs Costs that relate predominantly to the overal
management, dStrategy and governance of the
corporation including, for example, head office,
internal audit, corporate strategy and planning,
corporate finance, information strategy, safety and
industrial relations.

COor por ate services costs Costs of services that are provided a the
corporation wide level to groups and divisons
within QR including, for example, lega services,
computer services, motor vehicle fleet management,
administration building services, payroll preparation
and employee relations;

cor por ations law The meaning given to that term in the Corporations
(Queendand) Act 1990.

cost allocation manual Manual prepared by QR which identifies the

or costing manual matters outlined in Paragraph 5.5(a) of the Draft
Undertaking.

CPI Consumer Price Index

1 QR defines confidential information as any information, data or other matter marked confidential by a party when disclosed
to the other party or disclosed to the other party with an express requirement in writing that the information, data or other
matter be treated as confidential, where such information data or other matter
- isnot aready in the public domain;
does not become available to the public through means other than a breach of confidentiality;
was not in the other party’s possession prior to such disclosure; and
is not received by the other party independently from a third party free to disclose such information, data, or other
matter.

11
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crewing Manning of the locomotive at the front of the train
with a crew. The crew is usualy one or two
locomotive drivers and/or assistant.

cross-subsidy The shortfall contributed by another train service or
combination of train services where one train
service or combination of train services pays access
charges which are insufficient to meet:

the incremental cost imposed on the rail
infrastructure by that train service or
combination of train services, and

in respect of a group of train services, the
common costs related specifically to
sections of rail infrastructure that are used
solely for the purpose of train services
within that combination of train services.

CSO Community service obligation

CsX CSX Corporation

CTC Centralised traffic control

DAC Depreciated actual cost

daily train plan Daily train schedules for al train services operating

on QR’s infrastructure together with the track
possessons and train  paths adlocated to
infrastructure maintenance providers on a daily
basis. The master train plan will form the basis for
development of the daily train plan which may be
varied asaresult of:

the capacity entitlements of railway operators under
current access agreements,

business requirements,
project and maintenance works; and/or

any other planned or unplanned event which
may lead to a requirement for alteration to

the plan
DCE Deputy Chief Executive
declared infrastructure Infrastructure declared available for access by third-

party operators in accordance with the Queendand
Competition Authority Act 1997 (QIld).

DED Dragging equipment detector
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delay

depot

Deputy Chief Executive

district

DNR
DORC

doubletrack or dual track

draft amending undertaking

Draft Undertaking

dragging equipment detector

duplication

EBA

end-user

The time a train is prevented from operating a the
speed it would operate if it did not need to stop at
passing sidings, signals or stations.

Rollingstock depot or workshop depot. A
rollingstock depot is a place where maintenance is
carried out and where components are swapped in
and out of equipment. A workshop depot is a place
where components are manufactured or modified to
be subsequently swapped in and out of equipment.
Sometimes it is the dgnon location for
infrastructure gangs.

A corporate group withink QR whose maor
responsibilities include finance, employee relations,
information systems and telecommunications, lega
and property issues.

A geographic area, a number of which make up ¢
region in the infrastructure organisation. District
resources or gangs are available to the entire
district, whereas local gangs and resources are
generdly confined to a small infrastructure length
within the district.

Department of Natural Resources
Depreciated optimised replacement cost

A ralway line consisting of two parald tracks
usudly used for trains travelling in opposte
directions.

One or more documents specifying amendments to
the Draft Undertaking, or the undertaking submitted
to the QCA in circumstances envisaged in Part 5 of
the Act.

The document lodged with the QCA by QR on
January 23, 1999.

A track-mounted device capable of detecting
whether a piece of rollingstock equipment has fallen
or isnot in its design configuration, such as derailed
wheels or hanging brake-gear.

The construction of a second parallel track over
section(s) of the network.

Enterprise bargaining agreement

A purchaser of train services (for example, a mine,
alivestock producer, a power station).

13
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environmental investigation Study of the likdy short-term and long-term
beneficid and detrimental effects on the
environment of the third-party operator’s operations
insofar as they interact with the rail infrastructure
and other train services.

environmental management Third-party operator's plan of management to

system address all environmental risks and ensure
compliance with &l environmental laws and
licences.

environmental risk Plan identifying the controls and measures agreed

management plan between QR and the third-party operator to address

risks identified through the environmental
investigation.  The plan identifies the party
responsible for implementation of those controls

and measures.
EPA Environmental Protection Agency (QId)
EPA Act Environmental Protection Act 1994 (QId)
ER Employee relations
evaluation period In relation to:-

an individual train service - the period which
is equal to the length of the expected
duration of the existing or proposed access
agreement in respect of the relevant train
service;

a group of train services - the period which
is equal to the length of the expected
duration of the longest existing or proposed
access agreement in respect of any of the
train services comprising the combination of
train services;

provided that such period does not exceed ten

years.
expansion An increase in network or system capacity.
explanatory guide Document developed for the purpose set out in

Paragraph 1(d) of the Draft Undertaking.

failure mode effect analysis An anayss of work functions designed to ensure
levels of maintenance are appropriate to the
consequences of failure.

14
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financial statements

flange

FMEA
FMS

freight management system

frog

geographic region

geographic system

geotextile

GHD
GOC

grosstonne kilometres

gross-to-tareratio

GSA
GST
GTK
HBD

head-hardened rail

Annua accounts prepared in accordance with the
requirements of the Financial Administration and
Audit Act (1997) and audited by the Queendand
Auditor-Generdl.

Larger part of wheel form used as the principa
means of the railway guidance system.

Failure mode effect analysis
Freight management system

Mainframe computer based application that
monitors overal train performance.

The component in a turnout where one rail from one
line crosses the other rail from the other line. The
shape of the two rails coming together and
diverging apart is in the shape of a frog. Also,
swing nose frog relates to an arrangement where the
continuity of each rail is maintained.

Sections of the rall infrastructure identified as such
in the cost alocation manual.

Sections of the rail infrastructure identified as such
in the cost alocation manual.

A man-made fabric used in earthwork applications
to constrain movement of materia whilst alowing
water drainage.

Gutteridge Haskins and Davey Pty Ltd

Government owned corporation

Total weight of a train multiplied by the distance
travelled.

Ratio of the total weight of a loaded wagon to the
weight of the empty wagon.

Government service agreement

Goods and services tax

Gross tonne kilometres

Hot box detector

Rail that has been heat-treasted so that the head is

approximately 30% harder than standard carbon
rail.

15
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headway The distance or time between train wishing to use
the same section of the track, either in the same
direction or in opposite directions.

healthy train A train that has experienced no deviation — in
excess of agreed tolerances — from the path in the
daily train plan

heavy-haul Rail transport associated with the movement of bulk
commodities, for example, cod and iron ore,
hauling in excess of 20 million gross tonnes per
annum.

hot box detector A track-mounted device with the function of
measuring the axle box temperatures of a passing
train. Axle box bearings have a risk of failing,
causng bearing heating and eventua axle box
shearing, resulting in a derailment.

identification Where costs are directly incurred, or assets directly
used in the performance of a function/service, the
identification of those costs to that function/service.

impact assessment study A detaled study of the short and long-term
beneficid and detrimental effects on the
environment of the third-party operator’s operations
insofar as they interact with the rail infrastructure.
The study includes an assessment of all relevant
environmental factors, including socia, economic
and biophysical factors related to such operations.

incident Any  rollingstock  derailment, rollingstock
disablement or breskdown, accident, collison or
any other unplanned occurrence on the
infrastructure that causes or could cause injury to
any person, damage to property, environmental
harm or aloss to process including a cancellation by
QR of any train movement.

incident management Reporting, management and investigation of
incidents occurring on or affecting the rail
infrastructure.

incremental costs’ The costs to an efficient network provider of

providing access that would not be incurred if the
particular train service or group of train services did
not operate.

2 QR defines incremental cost as the costs of providing access, including capital (renewal and expansion) costs, that would
not be incurred (including the cost of bringing expenditure forward in time) if the particular train service or group of train
services (as appropriate) did not operate.

16
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indicative access proposal Non-binding response from QR to an access
application of a third-party operator, prepared in
writing, including the information set out in Cl 4.5

of the Draft Undertaking.

infrastructure improvement Physicad works applied to the infrastructure to
increase the number of paths avalable on the
system.

infrastructure payments Payments to QR from the Queendand Government
to enable QR to provide specified sections of rall
infrastructure.

Infrastructure Services Group QR's business group which supplies track
maintenance and congtruction services to QR’'S
above-rail business groups and Network Access.

interlocking Generdly sdigndling interlocking where various
functions such as points switching cannot occur
without other conditions occurring, such as the
passage of a train. Proprigtary systems for this
function are known as VPI, Westrace, Microlok and
Relay.

initial capacity assessment Preliminary capacity andysis undertaken in a
manner that gives an indicative assessment only and
which will require further analysis as part of a fina
capacity analysis.

interface coordination plan Plan which identifies the procedures to be followed
and the responsible officers from both QR and the
third-party operator, in respect of al regular
operationa interfaces between the parties that arise
in the exercise of rights and the performance of
obligations under the access agreement.

interface plan Interface co-ordination plan

intermediate loops/signals Passing loops or dignads constructed a an
intermediate point between two existing loops or
sgnals to assist in increasing the capacity of the
system.

internal access agreement Arrangement between Network Access and another
QR business group for the provision of access for
the purpose of QR operated train services.

IPART Independent Pricing and Regulatory Tribunal of
New South Wales

I1SG Infrastructure Services Group

IT Information technology

17
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KPI Key performance indicator

linear tariffs Tariffs that vary with a dependent variable, such as
distance travelled or tonnes hauled, and which are
portrayed as a single price without differentiation
between fixed and variable elements.

Line-section Section of railway route as defined in QR’s chart of
accounts from time to time and that is identified for
the purpose of classifying the rail infrastructure into
line sections with reasonably consistent traffic and
reasonably consistent track standards.

L ine-section specific Costs and assets able to be specifically identified or
attributed to a line section.

LNG Liquefied natural gas

local resour ces Resources of gangs whose field of work is confined

to a relatively small geographic part of the district,
which in turn is a subset of the region.

MA Moving average
Manual Costing manual
mar shalling Process of joining or separating locomotives and

rail wagons to make up or split train consists.

mar shalling yard Typicaly, atrain yard in which wagons are shunted
to or from a tran consst. Marshdling yards
perform other functions including stabling, light
maintenance, train inspection, and queuing.

master train plan Collectively, the train schedules for al train
services contracted to operate on QR's
infrastructure from week to week, together with the
track possessions and train paths allocated to
infrastructure maintenance providers for that same
time. Specifically, the master train plan will detail:

the contracted capacity entitlements of
operators using or planning to use the
relevant infrastructure from week to week,
including train service paths, pathing
determination and railway operator specific
requirements,

mai ntenance windows/possessions; and
the available capacity of the network being

the difference between maximum capacity
and capacity entitlements.

18
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material change event The occurrence of any of the following events on or
after the date upon which the QCA approves the
relevant reference tariff/s:

any amendment, repeal, modification or
enactment of any acts, ordinances,
regulations, by-laws, proclamations and
subordinate legidation made under, by or
pursuant to any Commonwealth or State
statute or any relevant  Authority
(‘legidation’);

any binding change in the interpretation or
gpplication of any legidation resulting from
adecison of acourt or tribunal;

the making of any new policy, instruction,
direction or order (‘directive’) of an
Authority  (including without limitation
QR'’s shareholding ministers) which impacts
on QR, or the modification, extenson or
replacement of any existing directive;

the imposition of a requirement for any
licence, permit, approval, consent or other
authority (‘Authorisation’) not required as at
the date upon which the QCA approved the
relevant reference tariff;

after the date of grant of any authorisation, a
change in the terms and conditions attaching
to that authorisation or the attachment of any
new terms or conditions;

the imposition or abolition of, increase or
reduction in the rate of, or change in the
basis of cdculating, any Commonwedlth,
State or Locad Government-imposed tax,
charge, levy, duty, impog, rate, roydty or
imposition (‘tax’) imposed on, or payable
by, QR including, without limitation, any tax
relating to the protection of the environment
imposed on users of eectricity or imposing a
form of consumption, value added or sales
tax, but excluding any income tax; or

a change in the Commonwesalth Government
10-year bond rate of more than one hundred
(100) basis points from the time that the
reference tariff:

- was endorsed by the QCA; or

- was varied in accordance with
Paragraph 5.3.2(b) of the Draft
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material default

MEERA

Metropolitan and Regional
Services

MGT

multi-part tariff

NAG

narrow-gauge

National Development Unit

NCC

Neck

negotiation period

Undertaking to reflect a change in the
Commonwedth Government 10-year
bond rate;

whichever isthe later.

repested failure to comply with the terms
and/or conditions of any of the agreements
specified in Paragraph 4.1.2(c) of the Draft
Underteking; or

any breach of a fundamental term and/or
condition of any of the agreements specified
in  Paragraph 4.1.2(c) of the Draft
Undertaking.

Modern engineering equivalent replacement asset

QR’s aboverail business group whose major
customers are metropolitan, long distance and
tourist passengers, and the grain, livestock and
small/express freight sectors.

Million gross tonnes

Tariff that consists of at least two components (but
generdly more) which individualy indicate the
price of different parts of the service being
purchased, inclusive of or in addition to fixed cost
elements.

Network Access Group

Genera name given to gauges of track, less than
standard-gauge of 1435mm. QR operates a harrow-
gauge network of 1067mm.

A corporate group within QR, its role being to
identify business opportunities in other Austraian
rail jurisdictions.

National Competition Council

A section of track built to accommodate a
locomotive involved in shunting operations which
are carried out from one end of ayard.

Period during which the terms and conditions of an
access agreement will be negotiated and which
commences upon the third-party operator providing
QR with a notification of intent to proceed with
negotiations pursuant to cl 4.6 of the Draft
Undertaking and concludes upon any of the events
set out in Paragraph 4.7.1(c).
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net tonne kilometres Weight of the payload multiplied by the distance
travelled in the loaded section of the cycle.

Network Access Business group established within QR to manage
the provison of below-rail services with the
exception of dations, platforms and selected
marshalling yards.

network wide costs Costs and assets associated with the provision of
below-rail services not able to be identified or
attributed to aline section or a geographic region.

NPC Network Planning Centre

NSC Norfolk Southern Corporation

NTK Net tonne kilometres

NTS New tax system

oDV Optimal deprival value

operating plan Description of how the proposed train services are

to be operated, including the matters identified in
Schedule H of the Draft Undertaking.

oper ational systems An organisationa sub-group of 1SG comprising
signalling and communications, asset maintenance
and construction.

ORG Office of the Regulator Genera

other activities Activities undertaken by QR that are neither above-
rail services nor below-rail services including for
example, consulting activities and treasury
activities.

other activities costs Costs and/or assets associated with the provision of
other activities.

out-of-course running Occurrence where the movement of a train service
differs from the train schedule for that train service
as provided in the daily train plan.

passing loop Section of track that has two ends, both of which
lead onto the mainline which enables two trains
travelling in the opposite direction on a single track

to pass.

PCI Pulverised cod injection

preiminary information Information required to be provided by QR, prior to
the submission of an access application, by a third-
party operator.
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price index

production resour ces

protocols

provisioning

QCA
QCA Act
QMC

QR business groups

QRCMF

QR’sinformation systems

QRNA

QT
QTC

Queendand Transport

gueuing

RAC

rail

A composite measure of the prices of items
expressed relative to a defined base period.

In the context of major track program maintenance,
those resources available to the whole district and
designed for rapid output of finished work, such as
mechanised equipment and large  gangs
concentrating on specific jobs. This contrasts with
routine or caretaker maintenance local track gangs.
Scheduling and train control protocols

Supply of consumables to a locomotive such as
fuel, water, sand, crew consumables and the crew
itsdlf.

Queendand Competition Authority

Queendand Competition Authority Act 1997 (QId)
Queendand Mining Council

Above-raill business groups, Network Access,
Infrastructure Services, Technical Services and
Workshops.

QR Cod and Mainline Freight

Systems used by QR for recording the planned and
actual performance of train services operating on
QR’s rail infrastructure, including, but not limited
to, consst specification, running times and the
occurrence and management of incidents.

Network Access

Queendand Transport

Queendand Treasury Corporation

Department of Transport for the State of
Queendand.

Time spent by train consists a terminals or
intermediate points waiting on rail traffic to clear.

Rail Access Corporation

Stedl wheel guide with a head, stem and base.
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Rail Access Cor por atior® A vertically separated below rail service provider
that owns the NSW intrastate and interstate rail
network.

rail anchors On wooden sleepered track fitted with track spikes,

a sted fitting that grips the rail base and prevents
the rail diding longitudinaly with respect to the
deepers by wedging against deepers. For concrete
and steel deepers, the mechanism of restraint is
incorporated into the clip fasteners.

rail creep Lengthwise movement of rail forcing bucklesin ralil
and misalignment of dleepers.

rail grinding Process performed by a machine whilst on the track
where the head of the rail is shaped and surface
defects removed by means of grinding wheels.

rail infrastructure Rail transport infrastructure as defined in the
Transport Infrastructure Act 1994 (QId) for which
QR isthe railway manager.

railway manager Meaning given to that term in the Transport
Infrastructure Act 1994 (QId).
railway operator Person who has, or is seeking, access from QR to

operate train services on the rail infrastructure and
who is, or who will become, accredited in respect of
those train services.

RAMS Rail Access Management System

RCAF Rail cost adjustment factor

RCS Radio controlled signalling

reference tariff Access charge applicable for a specified reference

train service, established in accordance with Cl 5.3
of the Draft Undertaking. The purpose of the
reference tariff is to provide information to third-
party operators as to the likely level of access
charge for train services of a similar type as the
specified reference train service.

3. The Transport Administration Amendment (Rail Management) Bill 2000 provides for the amalgamation of RAC and Rail
Services Australia (which provides track maintenance services to RAC, FreightCorp, the State Rail Authority and other
business clients) to form the Rail Infrastructure Corporation. The amalgamation is part of the NSW Government’s recently
announced reforms to the institutional arrangements, industry structure and operating structure of rail entities in the NSW rail
sector. Given that the rail reform is yet to be fully effected, RAC rather than RIC will be referred to throughout the Draft
Decision.
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referencetrain service Notional train service conforming to certain criteria,
including carrying a specified commodity type,
operating between specified geographical points
and conforming to  specified  technica
characteristics, operational characteristics and
contract terms and conditions.

region specific Costs and assets associated with the provision of
below-rail services not able to be identified or
atributed to a specified line section, but able to be
identified or attributed to a geographic region.

rerailing Carried out where the rail needs replacing but the
deepers still have reasonable life.

re-deepering The replacement of deeperswhich are life expired.

re-surfacing Maintenance of the geometry of the track using a

machine called a tamper which lifts, lines and levels
the track and packs the ballast to accommodate the
new position of the track.

revenue limit Maximum revenue which QR should be entitled to
earn from the provision of accessto the train service
or train service group over the evaluation period.

RHA Rail haulage agreement

Ring-fencing guidelines Guidelines prepared by QR in accordance with Cl
3.5 of the Draft Undertaking.

RIS Rollingstock Interface Standards

RMS Rail Management Services Pty Ltd

road In a marshalling yard situation, a track long enough

to store, stage or marshd a tran. A yad is
generaly composed of a set of roads which come
together at either end of the yard. A road is usually
double-ended in contrast with a neck and a siding
which are single ended.

Roadmaster A senior supervisor within a district alocated the
responsibility of supervising resources that work
across the district or are common across the district,
in contrast to a track supervisor who supervises
resources alocated to a sub-section of the district.

Roallingstock Locomotives, cariages, wagons, rail cars, rail
motors, light rail vehicles, light inspection vehicles,
rail/road vehicles, trolleys and any other vehicle
which operates on or uses the track.
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Rollingstock configuration Combination of rollingstock comprising a train that
includes an identification number and a gross mass
of individua items of rollingstock and the order in
which those rollingstock items are placed in the

train.
Rallingstock interface QR’s standards relating to the interface between
gtandards rollingstock and the rail infrastructure with which

the rollingstock and rollingstock configurations
must comply in order for them to be able to be
operated on the relevant pats of the rall
infrastructure, including standards relating to the
criteria identified in Part 2 of Schedule D of the

Draft Undertaking.

Roallingstock standards Rollingstock interface standards that relate to the
design and performance of rollingstock.

ROR Rate of return

RSAU Rail Safety Accreditation Unit

RTBU Rail, Tram and Bus Union

running inspection Ingpection of a train prior to the train starting its

journey where no faults are expected to be found or
at least the faults are very minor.

safety management system In respect of :-

aralway operator - a system developed by
the raillway operator to manage al risks
associated with the operation of train
services including specifically those risks
identified in the safety risk assessment; and

a railway manager - a system developed by
the rallway manager to manage al risks
associated with the provison of rall
infrastructure and safe management of train
operations on the ral infrastructure,
including specifically those risks identified
in the safety risk assessment;

and which forms the basis upon which the railway
operator or railway manager becomes accredited.

safety regulator The Chief Executive of Queendand Transport or
delegate operating in accordance with Part 4 of the
Transport Infrastructure Act 1994.
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safety risk assessment

safety risk management plan

safety standards

safewor king procedur es

S& P

scheduling

scheduling and train control
officers

scheduling and train control
protocols

sectional running time

shunting

Siding

singletrack

Assessment of the operationa and safety risks
associated with the third-party operator’s operations
insofar as they interface with the rail infrastructure
and other train services.

Pan identifying the set of controls and measures
agreed between QR and the third-party operator to
address risks identified through the safety risk
assessment, and the party responsible for the
implementation of those controls and measures.

Standards relating to safety, including occupational
health and safety, established in  published
guiddlines, industry practice or QR policies and all
standards relating to safety, including occupational
health and safety, prescribed by any laws.

Procedures and systems, including supporting
communications systems, for the safe operation of
trains and protection of work dtes on rall
infrastructure.

Standard and Poors

Process of determining arrival and departure times
for tran services a the origin, intermediate
locations and the destination of a journey to meet
the requirements of individua rallway operators
and the integration of such times with the other
planned and unplanned activities necessary for the
management of QR’s infrastructure.  Scheduling
aso includes entering these times into QR's
information systems.

Officers who provide train control and prepare the
daily train plan.

Protocols prepared by QR outlining the approach
QR will adopt with respect to the matters outlined
in Paragraph 3.2(e) of the Draft Undertaking.

The time it takes a train to traverse a section
travelling at the speed it would be travelling if it did
not have to stop at passing loops or stations.

The movement of locomotives and wagons in a
yard dgtuation. Normally associated with the
creation or separation of specific train consists.

Storage road leading nowhere

A ralway line that consists, for the most part, of
only one track and punctuated by passing loops.
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deeperdties The transverse members of trackwork, made of
wood, concrete or steel which are used to secure the
rail at the correct gauge.

solvent* None of the following events have happened in
relation to the third-party operator:

the third-party operator is unable to pay all
its debts as and when they become due and
payable or it has faled to comply with a
statutory demand as provided in Section
459F(1) of the Corporations Law;

a meeting is convened to place it in
voluntary liquidation or to appoint an
administrator, unless the resolution is
withdrawn within 14 days or the resolution
fails to pass,

an application is made to a court for it to be
wound up and the application is not
dismissed within one month;

the appointment of a controller as defined in
the Corporations Law of any of its assets, if
that appointment is not revoked within 14
days after it is made; or

the third-party operator proposes to enter
into or enters into any form of arrangement
forma or informa with its creditors or any
of them, including a deed of company

arrangement.
SPI Share price index
SRA State Rail Authority
stabling Taking a train out of service and parking it in a

siding without a crew.

4 QR defines solvency as none of the following events have happened in relation to the third-party operator:
the third-party operator is unable to pay al its debts as and when they become due and payable or it has failed to
comply with a statutory demand as provided in Section 459F(1) of the Corporations Law;
ameeting is convened to placeit in voluntary liquidation or to appoint an administrator;
an application is made to a court for it to be wound up and the application is not dismissed within one month;
the appointment of a controller as defined in the Corporations Law of any of its assets; or
the third-party operator proposes to enter into or enters into any form of arrangement formal or informal with its
creditors or any of them, including a deed of company arrangement.
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staging

stand-alone costs’

standar d-gauge

standard train path

STB

storage

stowage

STP
Surfactant

sub-grade

tamping

Very short-term storage, where the train is required

to wait for its train path on the mainline or at a
terminal. Staging is built into timetables. During

this time the train may be inspected and other non-

invasive forms of maintenance and provisioning

may be carried out.

The codts that an efficient network provider would
incur if the relevant train service or group of train
services was the only service or group of services
being provided access.

Nomina gauge between rails of 1435 mm.

One of a number of smilar hypothetical paths, in
combination representing the least time-distance
trgjectories of trains over a network and therefore
permitting the maximum number of trains of a
given specification to be operated over the network.

Storage Transportation Board

Parking of the wagons of a train. Storage can range
from short-term to long-term depending on the
reason for their storage. Short-term storage may be
necessary during an industrial dispute, inclement
westher or port equipment breakdown. Very short-
term storage is better known as ‘staging'.

The temporary storage of trains off the running
mainline. This occurs in unplanned circumstances
due to operationa interruptions arising from
weather  conditions, loading and unloading
problems and derailments, as well as in planned
circumstances that relate to the operators
operational patterns. The unplanned circumstances
could exist for up to aweek or more, while planned
stowage is in accord with the operators capacity
entitlements.

Standard train path
Spray to stabilise |oose particles

The prepared earth upon which the trackwork is
built.

Process by which balast is packed around the
deepers of atrack to ensure the correct position for
the location, speed and curvature.

5 QR defines stand-alone cost as the costs that it would incur if the relevant train service or combination of train services (as
appropriate) was the only train service or group of train services provided access by QR.
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Technical Services Group

terminal

TFP

third-party

third-party operator
Tl Act
TLM

track

track gauge

track geometry

track laying machine

track occupation

track relaying

track section supervisor

tracksde systems

QR’s business group that supplies engineering,
project management and supply services to QR’s
above-rail business groups and corporate groups.

Any facility that is used for the loading and
unloading of goods onto atrain.

Total factor productivity

QR’s terminology for an access seeker in Schedule
E.

Railway operator other than QR
Transport Infrastructure Act 1994 (Qld)
Track laying machine

Part of the rail infrastructure comprising the rail,
ballast, deepers and associated fittings upon which
trains operate.

Distance between the inner faces of the rail heads of
a ralway track. A narow gauge ralway is
designed for 1067 mm whilst a standard gauge
railway is designed for 1435mm. The measurement
is made 16 mm below the top of the ral on the
inner face.

The postion of the two rails transversely and
longitudinally with respect to the alignment of the
track.

A track-mounted machine designed to be able to
place or replace rals and deepers simultaneoudy
and continuoudly.

The presence of a train on a section of track that
precludes the presence of another train in order to
maintan safe separation  between  trains.
Occupation can occur by other means such as a
maintenance occupation.

The complete replacement of the track structure,
usually carried out by track-laying machines, except
where relatively small lengths are involved.

Usually a supervisor with a geographic allocation of
the track asset.

All assets, their maintenance and construction,
comprising  signdling, communications and
overhead power provision.
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track spikes Large iron ‘nails with enlarged heads for securing
rail to wooden dleepers.

traction current Term used for electric power supply used on
electric railways for trains. Normally supplied by
overhead wire or third rail.

traction motor Electric motor that drives the axle of alocomotive.

tractiveeffort Power that a locomotive is able to ddiver to the rall
through its whedls notwithstanding the ability of the
wheels to grip therail.

tractive force Longitudinal force that can be applied to therails by
the locomotive wheels, influenced by locomotive
horsepower and whed to rail adhesion.

train Any configuration of rollingstock operating as a
unit on the track.

train control The control of train movements and of al other
rollingstock operations in accordance with the daily
tran plan, QR’'s safety management system and
other pre-determined procedures and of any other
activities, including track possessions and other
infrastructure maintenance activities, affecting or
potentially affecting such train movements or
rollingstock operations. In addition, train control
includes:

recording train running times in QR's
information systems;

reporting incidents occurring on the
infrastructure;

scheduling;

management of incidents from within the
control centre; and

exchanging information with  ralway
operators.

train cycle The period of time required for a train consist to
load, transit, unload and return to load again.

train path Defined entry, exit and trangt time for a tran
consist on a particular network or corridor.

train schedules The arrival and departure times for a particular train
service at specified locations as contained in the
master train plan and/or the daily train plan and
entered into QR’ s information systems.
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train service Operation of a train between specified origins and
destinations on the rail infrastructure.

train service group Specified combination of train services that operate
over discrete parts of the rall infrastructure and
which is nominated as such in Schedule F of the
Draft Undertaking.

train sandards Rollingstock interface standards that relate to
rollingstock configurations.

trandt time The time it takes a train to run from an origin to a
destination, usually over a number of sections, and
composed of sectional running times, stopping
dlowances, sarting alowances and waiting at
passing sidings.

TSG Technica Services group

TSS Track section supervisor

turnout Trackwork where a single track splits to become
two tracks and is equipped with moving rails to
change the route.

two-part tariff Tariff that is divided into two components — a

variable component, typicaly reflecting marginal
cogts, and afixed component.

Undertaking or Access The document approved by the Queendand

Undertaking Competition Authority in accordance with the
Queendand Competition Authority Act 1997 (QId)
that sets out the principles for negotiating access to
QR’s declared infrastructure.

UPC Union Pecific Corporation

VERS Voluntary early retirement scheme

WACC Weighted average cost of capital

wor king groups Meetings of stakeholders, convened by QCA in

April and May 2000, to assist in the assessment of
the Draft Undertaking. Participants were
representatives from QR, QMC, FreightCorp, Tall,
Nationa Rail, ARTC, Queendand Treasury, QT,
ACCC, NCC, Stanwell, WA Rail Freight Sale Task
Force, RTBU and the QCA.

Workshops QR’s business group that undertakes maintenance,
modifications, magor overhaul, = component
exchange and manufacturing support for the
rollingstock requirements of QR's above-rall
business groups.
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CHAPTER 1. BACKGROUND

KEY ASPECTS

Mar ch 1998 - Queendand Government declares the services provided by
QR’s intrastate rail transport infrastructure for third-party access
pUrposes.

June 1998 - Queendand Government extends declaration by removing
the exemption relevant to access to coal lines.

January 1999 - QR voluntarily submits a Draft Undertaking in relation
to certain services relating to the use of rail transport infrastructure that it
owns to the QCA.

January 1999 — October 2000 - QCA undertakes an extensive process
of consultation in relation to the Draft Undertaking.

Certainty - for the Undertaking to be approved it is necessary that it
provide certainty for all parties to reduce the scope for disputes.

Balancing interests - in assessing the Draft Undertaking, it is necessary
for the QCA to balance the legitimate interests of QR with the interests
of access seekers, knowing that in doing so it must take appropriate
account of the public interest considerations relevant to development of
competition in the above-rail market in Queendand.
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I ntroduction

The Queendand Competition Authority (QCA) was established by the Queendand Competition
Authority Act 1997 (the QCA Act). The creation of the QCA arose out of a series of Council of
Augrdian Government agreements, which aimed to forge a national approach to the
implementation of competition policy.

The QCA is an independent statutory authority consisting of members appointed by the
Queendand Governor-in-Council. The QCA seeks to provide a recognised avenue whereby all
stakeholders can rely on an independent, objective appraisal of the issues subject to its review. It
also seeks to produce sensible commercially-focused solutions and recommendations which are
capable of practical implementation and which facilitate compliance within Queendand with the
principles of national competition policy.

Queendand Rail
OR Structure

QR is a government owned corporation under the Government Owned Corporations Act 1993
having become so on 1 July 1995. Under this Act, the Treasurer and the Minister for Transport
hold all the shares in QR on behalf of Queendand taxpayers. QR is required to pursue an
unambiguous commercia charter, subject to complying with government directions.

The Queendand Government decided in 1998 that QR would remain an integrated rail service
provider. This decison may be contrasted with the position in New South Wales and at the
Commonweslth level. In July 1996, the New South Wales Government created the Rail Access
Corporation (RAC) as part of the establishment of the NSW Rail Access Regime under the
Transport Administration Amendment (Rail Corporation and Restructuring Act) 1996. RAC is
exclusively a below-rail service provider. In February 1998, Australian Rail Track Corporation
(ARTC) was created as a Commonwealth government business enterprise. It commenced
operation on 1 July 1998 aso as an exclusive below-rail service provider having inherited the
functions of the former Australian Nationa Track Access Unit.

QR is structured into the six business groups and two corporate support groups. QR aso has
four other positions reporting directly to the Chief Executive: Chairperson of QR Appea Board;
Safety Executive Generd Manager; Corporate Relations Manager; and Chief Internal Auditor.

This structure isillustrated in Table 1.
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Table 1: QR Structure

QUEENSLAND RAIL

Deputy Chief QR Board

Executive

Finance

Employeerelations |

Information  systems

and telecommuni cations Chief Executive

Lega

Property

Strategic planning

Process improvement |
Chairperson Safety Corporate Chief

National of QR Executive Relations Internal

Development Unit Appeal General Manager: Auditor
Board Manager

Invedtigates  business

opportunities in other

Augtraian rail

jurisdictions

Coal & Mainline Metropolitan & Workshops
Freight Regional Services

Rollingstock:
Services: Services: maintenance
Coa Citytrain modifications
Minerals Travetran overhaul
Containerised business Q-Link manufacturing
Industrial traffic Gran
Freight forwarders Livestock

Infrastructure Network Access Technical Services
Services
Network capacity Engineering
Track construction Third-party Signalling systems
Track maintenance operations Supply
Facilitiesmanagement Regulatory Environment
compliance Consulting services

Under the new corporate structure, the Coa and Mainline Freight and Metropolitan and
Regional Services business groups are principally above-rail operators which will be in direct
competition with third-party operators. The Draft Undertaking proposes that these business
groups will also be responsible for the provision of certain below-rail services on behaf of
Network Access, including train scheduling, train control and associated incident management
services, and the management of stations, platforms and selected marshalling yards. This raises
important ring-fencing issues, which are discussed in Chapter 3.

QR Network

QR is aprovider of below-rail and above-rail services via a geographically widespread narrow-
gauge network of around 9,400 km (see figure 1). The track infrastructure is supplemented by
related infrastructure necessary for a railway’s operation, such as signaling facilities and
equipment, train control facilities, a communications system and overhead electrical-supply
system. These facilities fall within the definition of rail transport infrastructure under the
Transport Infrastructure Act 1994.
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In addition, QR owns the 98km standard-gauge interstate rail link from the NSW border to the
intermodal freight terminal at Acacia Ridge in South Brisbane. From Acacia Ridge, a standard
gauge link is provided to the Brisbane metropolitan rail termina at Roma Street and the Port of
Brishane. Sections of this track are dual gauge. However, QR does not operate interstate
services on the standard-gauge line.

Figurel - QR's Rail Network
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QR provides aimost al rail servicesin Queendand.® It employs just over 14,700 staff and has
total assets of around $7.8 billion. During 1999-00, QR'’s network carried 131.5 million tonnes
(Mt) of freight and catered for 43.4 million passenger journeys. This makes QR by far the
largest rail operator in Australia, being amost twice as large as its nearest rival (FreightCorp).

6 Comalco Minerals & Alumina is a private rail owner/operator on the Weipa to Andoom line. In addition, there are a
number of privately-operated heritage train servicesin the State.
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However, QR is not alarge railway by world standards, carrying about one-half of the freight of
large US rail operators.”

The services ddivered by the rail infrastructure are commonly referred to as ‘below-rail’
services. The services provided by rollingstock, for example, locomatives, wagons and
carriages, on the rail infrastructure are commonly referred to as ‘above-rail’ services.
Accordingly, the application of third-party access to QR’s network results in an unbundling of
the transportation service for freight and passengers into:

1 below-rail services (relating to the track and associated infrastructure); and
2. above-rail services (relating to the use of below-rail infrastructure by rollingstock).

It is generaly accepted that it would be uneconomic to duplicate much of the rail infrastructure
in Queendand given the current level of demand for rail services. In contrast, above-rail
services are potentially contestable as there is scope to introduce competition into the supply of
these services through the entry of new above-rail operators.

As one of the largest railway manager/operators in Australia, measured in terms of rail
infrastructure under management, traffic task and revenues, the development of third-party
access arrangements for QR’s rail infrastructure is an important milestone in the on-going
nationd rail-reform process. The performance and growth of the rail sector compared to other
transport modes is likely to be significantly affected by the final shape of QR’s Undertaking.

QR’s Traffic Task

In 1999-00, 87 per cent of the 131.5 million tonnes (Mt) of freight carried was coal and 97.6 per
cent of the 43.4 million passenger journeys catered for were in Brisbane's metropolitan rail
system. The different types of QR’srail traffic impacts on the average haul length of train trips.
Table 2 provides an overview of QR’sfreight and passenger task for 1999-00.

7 The traditional measure of output for rail operators is net tonne kilometers (NTK) — in this respect QR’s operation is less
than one-tenth of the size of major US operators such as Burlington Northern Santa Fe.
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Table 2: QR freight and passenger traffic task for 1999-00

Volume  Change Net Tonne Change Average
On Km On haul length
1998-99 1998-99
Net Billion
Tonnes % Km % Km

(M)
Coa and Minerals
Services
Export Coal 104.5 111 25.3 11.0 240
Domestic Codl 9.9 -5.1 1.9 -145 192
Total Coal 114.4 9.5 27.2 8.8
Mineras 75 2.0 17 34 223
Total Coal and Minerals 121.9 9.0 28.9 8.4
General Freight 9.6 115 5.2 4.0 543
Total Coal & Minerals 1315 9.2 34.1 7.7
& General Freight

Trips Passenger

(M) Km (M)
Total Citytrain Services 124 31 889.2 75 21
Total Traveltrain Services 1.0 16.1 375.6 13.7 359
Total Passengers 434 34 1,264.8 9.3

Source: Queendand Rail Annual Report 1999-00

The nature of QR’s total traffic task and the significantly different market conditions within
which its above-rail services are being delivered have important implications for usage of the
network and the development of third-party access arrangements.

It is possible to identify three dense systems and a number of thinner systems within QR’s
network. Of the dense systems.  the Brisbane metropolitan system has a heavy concentration of
urban passenger and a reasonably significant volume of genera freight traffic; the Goonyella
and Blackwater systems handle aimost al of Queendand’s export cod and around haf of the
State’s domestic coal, and a reasonably significant volume of general freight traffic; the North
Coast line from Brishane to Cairns is important for the carriage of general freight between
Brisbhane and central and north Queendand. A reasonably significant volume of long distance
passenger trips are a so completed on this system.

Of the thinner systems, the largest by traffic volume is the Mount Isa line, which carries amost
al mineras traffic in the State and some general freight traffic.

Of QR's above-rall services, the freighting of bulk commodities over long distances, such as
coal and minerals, is subject to little competition from other transport modes. On the other
hand, QR’s passenger services and small/express freight services face significant competition
from other services, particularly road transport. Private operators in the freight forwarding
sector in Queendland currently utilise QR’s rail services in the containerised and general freight
market for hauls in excess of 500km (predominantly freight moving up the Brisbane-Cairns
corridor) with QR providing and operating dedicated freight trains under contract.
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Table 3: QR Sales Revenues for 1999-00

Sales Revenue % of QR’s Total
Sales Revenue
excluding
gover nment
subsidies
(M)
Cod and Mainline Freight 1034.5 79.6
Metropolitan and Regional Services 187.3 14.4
Traveltrain 56.8 4.4
Other (1) 20.6 16
Total sales excluding government 1299.3
subsidies
Government subsidies (2) (3)
Metropolitan and Regiona Services 346.1
Traveltrain 59.5
Network Access Group 263.0
Other 2.2
Total gover nment subsidies 670.8
TOTAL QR SERVICES 1970.1

Source: Queendand Rail Annual Report 1999-00

Notes:

(1) QR received amounts from developers by way of non-refundable capital contributions for the provision of
necessary infrastructure. This accounts for around 87% of the other category. The residua is made up by
external access fees.

(2) Government payments to QR for the delivery of certain loss-making services are referred to as government
community service revenue in QR’s annual accounts. QR also receives funding from various State
Government Departments as direct reimbursements for concessions provided to senior citizens, pensioners
and school children which are recorded as sales revenue.

(3) QR has broken down its government community services revenue into above and below-rail activities as
agreed by its relevant business groups.

As a reault of the recent restructuring of business groups within QR, it is not possible to
effectively compare sales revenues over time. Moreover, the reporting of sales revenue against
QR’s new business groups does not alow a full picture to emerge of the importance of coal and
minerals sales to QR’s revenue base. In 1997-98, under its previous organisational structure,
QR reported coa and minerals sales revenues of $866.7m, which accounted for 72% of total
sales revenue excluding government subsidies.

In contrast to its coa and mineras operations, QR’s metropolitan passenger (Citytrain) and
genera freight operations, within its Metropolitan and Regiona Services business group,
receive significant levels of government funding for the delivery of ‘community services. In
addition, Network Access received $263.0m of government funding in 1999-00 to keep open
commercially non-viable rail lines.

Declaration of QR’sinfrastructure

The Queendand Government declared the services provided by QR'’s intrastate rail transport
infrastructure for third-party access purposes in March 1998. The declaration was extended in
June 1998 with the removal of the exemption on access to coa lines. The main effect of the
declaration of a service isthat it triggers aright for an access seeker to negotiate access with the
facility owner, backed by the compulsory dispute resolution provisions of the QCA Act if the
parties are unable to agree on the terms of an access agreement.  Division 7 of Part 5 of the
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QCA Act provides the framework within which access providers can prepare and the QCA can
approve draft undertakings for declared and non-declared services.

QR Draft Undertaking

On 23 January 1999, QR voluntarily submitted to the QCA a Draft Undertaking covering certain
services relating to the use of the rail transport infrastructure it owns. A document entitled An
Explanatory Guide accompanied that Draft Undertaking. It sought to clarify the intent of
selected provisions in the Draft Undertaking. On the basis of advice received by the QCA, it
has interpreted the Explanatory Guide asif it formed a part of the Undertaking.

Assessment process for approval of Undertaking

Under the provisions of s136 of the QCA Act, the Authority must either approve, or refuse to
approve, an undertaking given to it. If the Authority refuses to approve a draft undertaking, it
must give the party who submitted the undertaking a written notice stating the reasons for the
refusal and the way in which the Authority considers it is appropriate to amend the undertaking.

Ss138(3) of the QCA Act sets out certain pre-requisites to the approval of a draft undertaking by
the QCA. The QCA must be satisfied that an undertaking is consistent with any access code for
the service. The Authority must publish the draft undertaking and invite submissions on it
within a stipulated time. Finaly the Authority must consider the submissions within the
stipulated time. Additionally, it is necessary that the QCA observe its natural justice obligations
under the Judicial Review Act 1991 and at common law.

In order to acquit the legidative and common law requirements the QCA undertook an
extensive consultation process. Table 4 identifies the papers produced by the QCA and which
were widely circulated for comment and submission. Table 5 sets out the names of the
respondents to those papers.

Table 4: Papers produced by QCA

Queensland Rail Draft Undertaking
(April 1999);

Asset Valuation, Depreciation and Rate
of Return (May 1999);

Treatment of Past Capital Contributions
(July 1999);

Reference Tariffs, Reference Train
Services and Rate Regulation (October
1999);

QR's Scheduling and Train Control
Protocols and Proposed Assignment of
Marshalling Yards (February 2000); and

QR s Draft Undertaking — Costing
Manual (March 2000)
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Table5: Respondentsto QCA Papers

Queensland Rail Draft Undertaking
(April 1999);

Adforce

Australian Magnesium Corporation
Australian Rail Track Corporation
Easton Business Consultants
Environmental Protection Agency
FreightCorp

Great Southern Railway

MIM Group

National Rail Corp

Queendand Government
Queensland Mining Council

QR

Rail Tram & Bus Union

Shell Coa

Stanwell Corporation Ltd

Toll Group

Asset Valuation, Depreciation and Rate
of Return (May 1999);

Australian Rail Track Corporation
Easton Business Consultants
FreightCorp

Queendand Government
Greenwood Kendalls

MIM Group

Queensland Mining Council

QR

Stanwell

Treatment of Past Capital Contributions
(July 1999);

Australian Rail Track Corporation
Curragh Queensland Mining Council
FreightCorp

Queensland Government

MIM Group

Queendand Mining Council
QR

Stanwell

Reference Tariffs, Reference Train Services
and Rate Regulation (October 1999);

Australian Rail Track Corporation
FreightCorp

Queendand Government

National Rail Corporation
Queendand Mining Council

QR

Stanwell

QR's <cheduling and  Train Control
Protocols and Proposed Assignment of
Marshalling Yards (February 2000);

Australian Rail Track Corporation
FreightCorp

Queensland Mining Council

QR

Queensland Transport

Stanwell

Toll Group

QR's Draft Undertaking - Costing Manual
(March 2000)

ARTC

FreightCorp

QR

Queensland Treasury
Stanwell

The April 1999 paper raised a number of issues relating to all aspects of the Draft Undertaking.
The asset valuation, past capita contributions, reference tariffs and costing papers dealt
principaly with issues relevant to the development of reference tariffs for the use of QR’'s
below-rail transport infrastructure for coal haulage. The February 2000 paper raised issues
associated with QR’s proposed protocols regarding its performance of scheduling and train
control functions, and its assignment of management responsibility amongst its business groups
for itsrall infrastructure, including marshalling yards.

The papers were produced to assist interested parties comment on the Draft Undertaking and
invited them to make submissions to the QCA. High-quality submissions were received from
interested parties in response to the papers. The input from interested parties has made an
important contribution to the development of this Draft Decision.
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1.6

1.7

Once the QCA has approved an undertaking, it cannot subsequently review that decision in the
light of future events that might lead it to a different conclusion.® A review process can only be
undertaken on termination of the undertaking. The limited role for the QCA following approval
of an undertaking has been an important determinant of the nature of the Authority’s Draft
Decision on QR’s Draft Undertaking.

Finaly, s150A of the QCA Act establishes a primary obligation on responsible persons to
comply with the terms of approved undertakings. Consequently, under s158A, the QCA may
make an application to the Court in respect of a responsible person’s aleged breach of an
approved undertaking.

Undertaking — Role

An undertaking for a service sets out details of the terms and conditions on which an owner
undertakes to provide access to the service. Those terms and conditions necessarily must deal
with price and non-price matters relevant to access. An undertaking which has been approved
by the QCA is intended to establish binding provisions to guide negotiations. Its lega effect is
to:

1 constrain the QCA from making a determination in relation to an access dispute which
is inconsistent with the undertaking: s119(1); and

2. provide the owner with the capacity to create a safe harbour from provisions of the
QCA Act which prohibit preferential self-dealing: ss104 & 105 This is because
conduct that is in accordance with an approved undertaking will be deemed not to
breach these provisions.

For an undertaking to be approved, it is necessary it provides certainty for al parties and
reduces the scope for disputes. That though may not be at the expense of commercia
negotiation. All parties must be able to negotiate a position outside the terms of the
undertaking. To facilitate that, it is necessary that to the maximum intent possible, each party
should have access to the same level of information. It is only through the creation of such an
environment that third-party access will contribute in a positive way to the well being of
Queendanders.

Undertaking — Content

The content and degree of specification of undertakings may vary from service to service. The
QCA Act indicates the types of matters to be included in an Undertaking which are set out in
Table 6 below.

8 Once an undertaking has been approved, s139 allows the QCA to require the owner to give the QCA a draft amending
undertaking only if it considers it necessary to make the undertaking consistent with a provision of the QCA Act or an access
code for the service.
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Table 6: Undertaking - Content

1.  How chargesfor access to the service 9. Accounting requirementsto be

are to be calculated; satisfied by the owner and auser in
relation to the service or separate
parts of the service;

2. Information to be given to access 10. Arrangementsto be made by the
seekers; owner to separate the owner’s

operations concerning the service
from other operations of the owner
concerning another commercial
activity;

3. Information to be given to the QCA or 11. Termsrelating to extending the
another person; facility;

4. Anobligation on the owner to comply 12. Requirements for the safe operation
with decisions of the QCA or another of the facility;
person about disputes about matters
stated in the undertaking;

5. Information to be given to the QCA 13. How contributions by usersto the
about compliance with the undertaking cost of establishing or maintaining
and performance indicators stated in the the facility will be taken into account
undertaking; in calculating charges for access to

the service;

6. Timeframesfor giving information in 14. Provisionsto beincluded in access
the conduct of negotiations about access agreementsin relation to the service;
to the service; and

7. How the spare capacity of the serviceis  15. Review of the undertaking.
to be calculated;

8. Arrangements relating to the operation

of secondary markets;

Source: QCA Act s137(2)

Other matters the QCA may require to be included in an undertaking may be implied from the
subject matter, scope and purpose of the QCA Act. Hence, the QCA may include other matters
where there isalogica connection between the purpose of the legidation and the considerations
relevant to ensuring the provisions of the legidation are given effect.

1.8 Undertaking—Approval

The Authority must consider the following matters under ss138(2) of the QCA Act in deciding
whether to approve a draft undertaking:

1. thelegitimate business interests of the owner of the service;

2. the public interest, including the public interest in having competition in markets (whether
or not in Austrdia);

3. theinterest of personswho may seek access to the service; and

4. any other issues the Authority considers relevant.
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The QCA'’s interpretation of these matters, as applied in considering whether to approve QR’'s
Draft Undertaking, is set out below.

Legitimate business interests of the owner

The term *legitimate business interests’ is not defined in the QCA Act. In its broad assessment
of this term, the QCA focussed on an examination of the rights and obligations provided by QR
for itself under the Draft Undertaking and compared them to the rights and obligations provided
for access seekers. This necessitated a consideration of the measures QR proposed for its own
protection from risk exposure in the context of third-party access to the network.

The QCA’s consderation of QR’s legitimate business interests took account of QR's
obligations to its shareholder, the Queendand Government, in relation to its financia
performance. This included the need for QR to recover the efficient costs incurred in providing
services over the expected lives of the assets employed and to earn arisk-adjusted rate of return
on the value of those assets. Some of QR's financial obligations take the form of specific
financia requirements, such as rate of return targets and prescribed dividend-payment ratios.
All were taken into account by the QCA.

Other factors the QCA considered to be in QR'’ s legitimate business interests included:

1. establishing a negotiation framework that protects QR from negotiating with insolvent
access seekers,

2. edtablishing aright to resume under or unutilised capacity;

3. dlowing atransitional period for the development of interna access agreements for existing
train services,

4. requiring the competition processes to identify risks and associated control measures
regarding safety and environmental matters prior to the commencement of a third-party
operator’ strain services, and

5. ensuring QR’s above-rail business groups are not disadvantaged in competing with third-
party operators.

The Authority recognised that the terms and conditions of the Draft Undertaking should
preserve QR’ s incentive to undertake investment in, and maintenance of, its infrastructure. This
included recognising that existing rail contracts between QR and other parties are not subject to
the provisions of the Draft Undertaking.

The QCA recognised that QR delivers a number of CSOs on behalf of the Queendand
Government.

Findly, in undertaking its analysis, the QCA did not regard QR’s business interests as being
legitimate if they inhibited competition or imposed requirements on access seekers in excess of
relevant legidation, unless they did so in a manner that was in the public interest or was
otherwise able to be justified.

I nterests of access seekers

The requirement of the QCA Act that the QCA is to consider the interests of access seekersin
addition to the legitimate business interests of the access provider recognises the potentia for
their respective interests to be in conflict. As a vertically integrated provider of rail services
operating in both a monopoly market for below-rail services and a potentially contestable




Queendand Competition Authority Chapter 1 - Background

market for above-rail services, QR will effectively provide access to third parties in one market
and compete with them in another.

As noted above, the Draft Undertaking establishes rights of and obligations for access seekers.
The nature of these rights and obligations underpins the interests of access seekers.

Factors the QCA considered to be in the interests of access seekers concerning QR’'s Draft
Undertaking included whether:

1. all declared services, including the services which third-party operators require, are covered;
2. appropriate ring-fencing arrangements are established to protect confidentia information;

3. an effective negotiation framework is established, including provison of information to
third-party operators in a timely manner, clearly defined boundaries to access negotiations
and effective dispute resolution procedures;

4. QR's proposed pricing framework does not allow QR to exploit its monopoly position in
certain markets including through preferential pricing and charging access prices that are
too high;

5. barriers to entry, such as excessive safety and environmenta requirements, have not been
incorporated; and

6. there areincentivesfor QR to improve its efficiency and service performance over time.

A further consideration relates to access seekers who operate across jurisdictions. The
Authority is conscious of the need to recognise that the interests of access seekers include inter-
operability across jurisdictions.

Public interest considerations

Section 138 of the QCA Act provides that the Authority may approve a draft undertaking only if
it considers it appropriate to do so having regard to, amongst other things, the public interest,
including the public interest in having competition in markets whether or not in Australia
However, the term the public interest is not defined in this section.

Table 7 sets out a listing of matters relevant to a consideration of public interest as it applies to
the Undertaking by QR. The list contains some degree of overlap in that it represents an
amalgamation of the views of the QCA, the Queendand Government as expressed in its
submissions, the contents of the Competition Principles Agreement and the QCA Act: s76(3)
and case law.
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Table 7: Publicinterest considerations

1. Promoting competition within afairand 8. Legidation and government polices
equitable regulatory framework; relating to occupational health and
safety and industrial relations;

2. Ensuring rail safety; 9. Theinterests of consumers or any
class of consumers;

3. Achieving an adequate return on 10. Theéefficient allocation of resources;
taxpayer’sinvestment;

4. Ensuring regional communities are 11. Industrial harmony;
adequately serviced;

5. Promoting regional development, 12. The competitiveness of Australian
including economic development and business; and
opportunities for employment
generation;

6. Legidation and government policies 13. Transitiona issues created by reform
relating to ecologically sustainable programs.
development;

7. Socia welfare and equity
considerations, including community
service obligations and the availability
of goods and services to consumers,

Source: QCA; QCA Act s76(3); case law; submissions of Queendand Government and the RTBU

Table 7 is not an exhaustive list. However it has dlowed the QCA to make a thorough
assessment of the public interest in considering whether or not to approve QR’s Draft
Undertaking.

The QCA considered that establishing what may or may not be in the public interest requires a
broad assessment of the proposed matters, including balancing what can, in practice, be
competing interests. Nevertheless, the overriding imperative of the Authority’s consideration
must be that, in tota, its decisions contribute to, rather than detract from, the well-being of
Queendanders.

The way in which the Authority addressed each of the factors in assessing QR’s Draft
Undertaking is outlined under the following headings.

Ecologically sustainable devel opment

The Draft Undertaking imposes a number of environmental requirements upon third-party
operators, including investigations, risk management plans and audits.

In its Request for Comments Paper Queendand Rail Draft Undertaking, the QCA sought
comments on the requirements QR should adopt to ensure that any restrictions on access to its
network on environmental grounds are consistent with the public interest, having regard to the
public interest in competition and environmental protection. Stakeholders raised the points
identified in Table 8.
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Table 8: Stakeholder Comments— Environmental | ssues

FreightCorp - the public interest is best served by the Undertaking being restricted to
requiring an operator to conform with al legidation, and to have an environmental
management plan suitable to conform with the requirements of the Environmental Protection
Act 1994 (the EPA Act). An operator's efforts are likely to be less effective if it were
required to conform to Network Access environmental requirements which may be
inconsistent with those of the EPA. An increase in efficient utilisation of the rail system
would have positive environmental spin-offs, such as lower greenhouse gas emissions, lower
particul ate pollution, less road traffic congestion and lower noise levels.

QMC - the restriction of access to the coal and minerals network on environmental grounds
should not arise because the environmental risks associated with train operations should be
manageabl e to the point where the benefit/cost equation is comfortably in favour of enhanced
above-rail competition; and

Toll - most third-party operators activities will not have any significant impact on
environmental issues as they will fall within existing or contemplated traffic levels.

In considering whether or not to approve QR’s environmental requirements, the QCA took
account of the interaction of the environmental responsibilities of QR and third-party operators
under the EPA Act, as administered by the EPA. The QCA consulted the EPA in developing
the QCA’s position on QR’s environmental requirements to clarify both the roles and
responsibilities of QR and third-party operators under the EPA Act and to ensure consistency
with how the EPA itself administers and enforces the EPA Act.

The Queendand Parliament established the EPA Act in 1994 to provide a framework for the
management and protection of the environment in the State. The object of the EPA Act is to
protect Queendand's environment while alowing ecologicaly sustainable development in the
State.  This object reflects the balancing of environmental protection and economic
development through the concept of ecologically sustainable development.

In assessing the public interest, the QCA is required to draw a balance between legidation and
government policies relating to ecologically sustainable development and the promotion of
competition in Queendand's aboverail market. The danger of QR's environmenta
requirements going further than those under the EPA Act is that they could become a barrier to
entry, which would undermine above-rail competition. Nevertheless, environmental
requirements beyond the EPA Act could be justified under a public interest test by reference to
generaly accepted industry practice, recent government policies that are not necessarily
reflected in the legidation and QR’s own environmental practices.

On the basis of there being no evidence of generally accepted industry practice or recent
government policies that go beyond current legidative standards, the Authority has taken the
view that QR’s environmenta requirements should be consistent with, but not in excess of,
those currently imposed under Queendland’ s environmental regulatory framework.

Consequently, the QCA has proposed a number of amendments to the Draft Undertaking to
refine environmental requirements, including with respect to accreditation of third-party
operators environmental management systems under international standards and to audits.

Occupational health and safety and industrial relations

The Draft Undertaking imposes a number of rail safety requirements on third-party operators
including rollingstock standards, safety risk assessments and audits. These requirements are in
addition to those established under Queendand’ srail safety accreditation arrangements.

The main theme to emerge in submissions to the Authority regarding the interaction of the
safety responsbilities of QR, third-party operators and the Rail Safety Accreditation Unit
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(RSAU) of Queendand Transport was that RSAU is the appropriate body to deal with rail safety
issues in Queendand. A related issue raised was that the Undertaking needs to more clearly
delineate the roles of QR and RSAU asfar asrail safety is concerned.

In considering whether or not to approve these safety requirements, the QCA took account of
the interaction of the safety responsibilities of QR and third-party operators under the Transport
Infrastructure Act 1994 (the Tl Act), as amended by the Transport Infrastructure Amendment
(Rail) Act 1995. The objectives of the Tl Act include the introduction of a safety accreditation
system to maintain appropriate levels of safety in the rail transport industry.

The RSAU administersthe Tl Act. It was created to administer the rail safety provisions of the
TI Act, including assisting rail managers and operators to develop safety management systems
in accordance with the Tl Act. The QCA liaised extensively with the RSAU in developing its
postion. The RSAU’s interpretation of the public interest in rail safety was particularly
important to the QCA in this regard

The QCA considers the rail safety regulatory framework established by the Queendand
Parliament provides a relevant benchmark for ng the consistency of third-party operators
activities with the public interest in rail safety in the State. Nevertheless, in assessing the public
interest, the QCA drew a balance between this safety legidation and the promotion of
competition.

In drawing this balance, the Authority had regard to the fact the RSAU has been specifically
established to administer rail safety accreditation in this state.  Accordingly, the Authority took
the view that QR’s rallingstock and safety requirements should be consistent with, but not in
excess of, those currently imposed under Queendand's rail safety regulatory framework,
including any guidelines and policies developed by the RSAU.

The danger of QR’s safety requirements going further than those applied under this regulatory
framework is that they could become a barrier to entry, which would undermine above-rail
competition.

The RSAU advised the QCA it considers the QCA has taken a balanced and reasonable
approach to the issue of safety.

The QCA is concerned that a number of the Draft Undertaking's safety requirements go further
than those applied under the rall safety regulatory framework. Consequently, the QCA has
proposed a number of amendments to the Draft Undertaking to refine its safety requirements,
including with respect to rollingstock, the development of safety management systems and
safety audits.

The QCA has not explicitly considered occupational health matters in the Draft Decision. Also,
QR did not raise any occupationad hedth issues in its submissons to the Authority.
Nevertheless, the Authority understands that there is some overlap in the practical effects of rail
safety and occupationa health legidation. Indeed, the RSAU'’s accreditation guidelines provide
that railway operators and managers will need to demondtrate that their rail safety policy
recognises the obligations of the Workplace Health and Safety Act 1995. Accordingly, the
Authority is satisfied that the wider regulatory framework within which QR’s Undertaking will
operate adequately addresses occupational health matters.

Social welfare and equity considerations
The QCA considers that the public interest in socia welfare and equity has a number of

dimensions. The QCA'’s role as an economic regulatory body limits the extent to which it can
influence social welfare and equity outcomes. In many cases, the pursuit of such outcomes

47



Queendand Competition Authority Chapter 1 - Background

through the tailoring of policies for particular groups in the community is appropriately a matter
for the Queendand Government as the elected representative of the broader community. This
view is consstent with the majority of submissions, which argued that non-commercia
requirements imposed on QR by government should form part of explicit CSO payments.

The QCA believes that the Queendand and national economies are best served by the
development of a regulatory framework for the rail sector that ensures resources are allocated to
their most productive uses. The QCA has an important role through approving an Undertaking
that establishes a sound regulatory framework within which a robust above-rail market can
develop.

In addition, aggregate socia welfare in the State will be enhanced by the approval of a pricing
framework that facilitates the efficient use of QR’s rail infrastructure. The QCA recognises that
in addition to aggregate socia welfare, the Queendand Government is concerned with the
‘distribution of welfare’ across sectors and/or individuals within the State. Under the
Government Owned Corporations Act 1993, the Government may require QR to perform certain
activities that would not be undertaken on commercia grounds. One means provided under the
Act by which this could be accomplished is through CSO payments. Infrastructure payments
received by QR are an example of a CSO.

A submission from the Queendand Government discussed the issue of CSOs performed by QR
(in 1999-00 these were worth $670.8m). These CSOs relate to the purchase by the Government
of primarily passenger transport services and selected freight services and infrastructure services
related to the maintenance of commercialy non-viable rail lines. According to the Government,
a large pat of QR’'s network is not recovering the full economic cost of providing the
infrastructure. However, the Government has identified the continued operation of these lines
asapolicy objective.

The QCA sought submissions on whether users should pay for Government directions to QR,
for example, relating to there being no forced relocations or redundancies of QR staff.

The magjority of submissions argued that non-commercia requirements imposed on QR by
government should form part of explicit CSO payments. The Queendand Government stated
that, in principle, it does not support users of the network paying for any non-commercia
objectives required by the Government

In contrast, the RTBU argued that this was an example of the QCA suggesting there is no public
interest in the way QR operates or the size of its operations, or that third-party users do not have
to share in this public interest. The QCA notes that the public interest in social welfare is not
necessarily best served by keeping existing resources within QR. In an aggregate sense, social
welfare may be improved by a loss in QR’'s market share if such a loss were to go to more
efficient third-party operators.

The QCA considers the Queendand Government's CSO policy is beyond the scope of the
QCA'’s consideration of whether or not to approve QR’s Draft Undertaking. Nevertheless, the
practical effect of CSOs paid to QR is particularly relevant to the pricing framework the QCA
bedieves the QR’s Undertaking should establish.

The QCA believes that the delivery and costing of rail CSOs in a transparent manner would
advance the public interest. This is particularly the case in the context of the development of
reference tariffs for QR’s coad corridors and, more broadly, the establishment of an access
pricing framework based on users paying the efficient cost of declared services. In contrast,
hidden CSOs are likely to detract from QR’s efficiency and financia performance, and result in
certain users facing excess charges so that non-commercia objectives can be pursued with
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respect to other groups. This would likely undermine the competitiveness of the users forced to
pay excess charges.

Consequently, the QCA believes the public interest in socia welfare and equity is best served if
users of QR’'s network are not required to pay for any non-commercia objectives the
government may choose to ask QR to provide for the benefit of the community. Moreover, the
QCA does not believe the public interest is served by it interfering with government decisions
on CSO funding of the rail sector.

The link between these two objectives can be seen with respect to the proposed treatment of
QR’s infrastructure maintenance costs in the development of reference tariffs. The QCA has
proposed a transition path to close the gap between QR’s current costs and an efficient cost
level. The QCA bdlievesthat if QR does not find the efficiencies foreshadowed in the transition
path, users should not have to pay for the difference between actua and efficient costs. Rather,
this should be an explicit CSO funded by the Government.

Industrial harmony

The QCA has not received any submissions from stakeholders that directly addressed the issue
of industrial harmony. Nevertheless, the RTBU’s submission stated that it was especialy
concerned at the implications of the Draft Undertaking for jobs, training and training standards,
and employees' rights to collective industrial agreements.

The QCA recognises that some proposed amendments to the Draft Undertaking would require
adjustments in QR’s labour force arrangements, the most significant being with respect to the
reassignment of the train control function from the above-rail business groups to Network
Access. In addition, the proposed pricing arrangements, including the phase-in of efficient
infrastructure maintenance costs and application of incentive regulation, could be expected to
put pressure on the performance of certain below-rail functions with associated effects on the
work practices of certain QR personnel.

QR has advised the QCA that the proposed train control reassignment would pose industrial
issues that would need to be managed.

The QCA believes the public interest in industrial harmony must be balanced against a number
of other public interest considerations, such as the promotion of competition, the efficient
alocation of resources, the interest of consumers, and the competitiveness of Austraian
business and businesses.

Nevertheless, to assist QR manage industria issues associated with the proposed amendments to
the Draft Undertaking, transitiona arrangements have been proposed. For example, the QCA
has proposed that there be phasing of the reassignment of the train control function and of the
reflection of efficient maintenance costs in reference tariffs.  This should assist in QR's
management of industrial issues. Moreover, with respect to the proposed reassignment of staff
performing train control, the QCA notes that Network Access is effectively a business group
that has been created with staff from other business groups in QR. In this regard, the QCA’s
proposal is consistent with QR’s past internal management decisions.

Promotion of competition

Competition is concerned with rivalry, or potential rivalry, between firms in a market. It is
different to competitiveness, which relates to the ability of afirm to sell its products in a market.
The public interest in competitiveness of Australian business is discussed below. Promotion of
competition is concerned about enhancing, in a non-triviadl manner, the opportunities and
environment for competition.
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The QCA believes the declaration of the services of QR’s rail infrastructure is intended to
promote competition in Queendand's aboverail market. The approval of an approved
Undertaking would further enhance opportunities and the environment for competition. It would
provide a stable, certain regulatory framework within which the market may develop. An
approved Undertaking could assist in narrowing the matters likely to result in disputes and thus
minimise the need to resort to arbitration.

The QCA is conscious that Queendand's above-rail market isin a developmenta stage and that
an approved Undertaking could assist in its growth. A properly functioning above-rail market is
the best way of advancing rail consumers interests. The QCA believes it is important to
distinguish between the creation of a regulatory environment that results in one or more third-
party operators running train services on QR’s network and the protection of the competitive
process itself. In the long-run, protecting competitors rather than the competitive process will
undermine the integrity of any market.

As the monopoly provider of below-rail services, QR is likely to have significant commercial
power compared to most access seekers. The QCA recognises that this commercial power
varies across the different markets in which QR operates, due to countervailing forces such as
road competition. Nevertheless, in genera, QR’s commercial power is material. Moreover,
QR’s above-rail business groups provide the majority of above-rail services in the State. Both
these factors are likely to have an important effect on the way the above-rail market develops.

Consequently, an overriding factor in the QCA’s assessment of the Draft Undertaking has been
whether it provides a reasonable balance between the interests of access seekers and QR's
legitimate business interests. The thrust of the Authority’ s proposed amendments across Parts 2
to 7 of the Draft Undertaking is aimed at providing a better balance between the interests of
access seekers and QR s legitimate business interests. Generally speaking the QCA believes the
Draft Undertaking did not sufficiently take account of the interests of access seekers.

For example, the QCA has proposed amendments to significantly tighten the ring-fencing
arrangements, through functional reassignment and the application of strict confidentiality
arrangements.  The Authority’s proposed amendments regarding capacity management address
the establishment of a more transparent scheduling and train control framework that provides
additiona rights for access seekers regarding changes to schedules, provision of relevant
capacity information and to prevent capacity becoming a barrier to entry.

The importance of an approved Undertaking to the development of the Queendand above-rail
market was demonstrated by the interest of major Australian above-rail operatorsin QR’s Draft
Undertaking. FreightCorp, Toll, Nationa Ral and Great Southern Railway each made
important contributions to the Authority’s assessment of the Draft Undertaking through their
submissions.

Findly, the joint tender for rail haulage services by Stanwell Power Corporation, Ensham and
Jdlinbah mines in mid-2000 provides evidence of significant business opportunities in the
Queendand above-raill market. Initialy, the tender will involve approximately 6 million tonnes
per annum, being approximately 25% of the Blackwater system’ s tonnage.

Efficient allocation of resources

The public interest in an efficient alocation of resources is best served by the Authority
approving an Undertaking that facilitates the delivery of below-rail services at efficient prices
and establishes a stable, certain regulatory framework. Such a regulatory framework would
provide sufficient confidence to underpin investment in the above-rail market and that allows
the market to develop in a non-distortionary manner.
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The key issuesin relation to QR’s pricing structure for its declared services are the development
of access charges that reflect efficient costs of delivering services and which create an
environment where capacity is efficiently rationed and appropriate signals are provided to
above-rail operators and QR for use and augmentation of network capacity. In this way, rall
operators that can provide the best price/service package to consumers will win market share.
In addition, the QCA has proposed the application of incentive regulation that encourages QR to
seek operationa efficiencies

The promotion of an efficient allocation of resources is closely aligned to the public interest in
promoting competition (in the above-rail market). Thiswas discussed in the previous section.

Interests of consumers or any class of consumers

The QCA Act does not differentiate between access seekers and the consumers of transport
services. Nevertheess, in developing its Draft Decision, the QCA recognised that drawing such
adistinction can be important.

The development of access arrangements facilitates the use of the services of QR’s track
infrastructure by third-party operators. However, these operators will generaly be performing
rail transport services on behaf of end-users, for example, carrying coa on behalf of a coal
mine. Whilst the interests of end-users and third-party operators may often be aligned, the QCA
has been cognisant of the fact that the ultimate beneficiaries of the opening up of accessto QR’'s
infrastructure should be the consumers of rail transport services.

In broad terms, the QCA believes the facilitation of competitive pressure in above-rail markets
where there is currently little competition, such as for bulk commodities, has the potentia to
benefit consumers through greater choice of rail supplier. The best way to promote consumer
interests is to provide a regulatory environment that is sufficiently robust that above-rall
operators have the confidence to invest.

Nevertheless, a more direct way that the QCA has recognised the interests of consumersisin its
support for end-users having the option of exercising direct control over transportation of their
freight. Thisthough is subject to QR’s legitimate business interests being protected.

‘Unbundling’ the access right and haulage element of access agreements is potentially an
important means of achieving this objective. QMC, the representative body of the coa mining
sector, one of QR's largest customer segments, has argued strongly in favour of customers
holding access rights.

Consequently, the QCA has proposed the Undertaking should provide that both end-users and
third-party operators should be able to execute access agreements with QR, provided that an
appropriately accredited rail operator performs the train services. This proposal would not
apply to existing rail haulage contracts. Whether it is appropriate to depart or provide relief
from such contracts is an issue for QR and Government.

The QCA’s development of guiding principles for the assignment of management responsibility
for QR’srail infrastructure has explicitly recognised the interests of classes of consumers of rail
services. The relevant principles are that Network Access should provide access - using its
own infrastructure - to any private siding and Network Access should provide access to any
end-user’s facility not owned or leased by a rail operator and/or a facility where there is joint
use by end-users.

51



Queendand Competition Authority Chapter 1 - Background

Competitiveness of Australian business

The QCA believes that competitiveness relates to the ability of a firm to sl its products in a
market. A reduction in cost structures or improvement in quality of service could improve
competitiveness. Competitiveness appears relevant both for rail operators accessing QR’'s
declared services and consumers of above-rail services provided by those rail operators. The
QCA has drawn a baance between promoting such competitiveness and the protection of QR’s
legitimate business interests as access provider.

The QCA received a number of submissions that specifically addressed the issue of
competitiveness. Some are identified in Table 9.

Table9: Stakeholder Comments - Competitiveness

QMC - rail reform is in the public interest, as Queensland’s best interests are served by a
competitive, viable mining industry. All inputs to mining, including transport and in
particular rail, must be competitivein al respects. A ‘status quo’ outcome would not bein the
public interest.

Stanwell - rail coal transportation is a significant cost component in the operation of the
Stanwell Power Station and one which in the competitive electricity market cannot be easily
passed on to electricity consumers. Effective rail transport will aso be a critical factor in
plansto develop an industrial park adjacent to the power station. Accessto rail infrastructure
on a fair and reasonable basis to allow genuine competition for rail haulage is therefore
critically important to Stanwell.

AMC - competitively priced rail transport is critically important to the AMC's proposed
magnesium plant. To achieve this, the QCA will need to vigorously implement regul atory
measures, which will provide efficiency in the provision of rail infrastructure and fair pricing
for access which will promote genuine competition among rail hauliers. If the current
monopoly situation is alowed to persist, then developments such as AMC's proposed
magnesium plant will be at a serious disadvantage with its competitors overseas and could be
placed in jeopardy as aresult.

Toll - it isimportant to consider the role which rail playsin Australia s transport network and
the ability of rail to compete with road. The QCA must consider the likelihood of the rail
industry surviving given current government policies and the structure of QR’s Draft
Undertaking.

FreightCorp - identified the positive benefits of greater competition in the Queensland rail
system as including the link between an increase in efficient utilisation of the system leading
to areduction in prices to end-customers and ultimately promoting rail’s competitive position
with respect to road transport.

RTBU - was especially concerned about the implications of the Draft Undertaking with
respect to the environmental, social and economic impact of the transfer of freight from rail
to road.

The QCA believes that the terms and conditions on which third-party operators negotiate access
to QR’'s declared services affect their ability to compete with each other, QR’'s above-rall
business groups and potentialy other transport modes. In turn, the price and quality of service
provided by these rail operators affects the competitiveness of the consumers of those services.
QR’s above-rail business groups currently provide freight services for traffics such as coa and
minerals, grains, sugar, livestock and freight forwarders.

A number of these consumers of rail services are selling their products in international markets
or face intense competition in their domestic markets. The ability of such consumers to pass on
rail transport costsis likely to be constrained.

Consequently, to improve the competitiveness of al rail operators, the QCA believes that the
pricing objectives, which are necessary to facilitate efficient resource alocation are highly
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relevant. While it would be possible to regulate access prices below efficient levelsin the short-
term to improve the competitiveness of rail operators and end-users, by destroying QR’s
incentive to invest in its network, competitiveness over the medium to long-term would be
adversely affected.

To protect the competitiveness of third-party operators compared with QR’s above-rail business
groups, the QCA believes that equivaence of the terms and conditions of internal and externa
access agreements should be a key objective of the ring-fencing framework established by an
approved Undertaking.

Amendments to the Draft Undertaking have been proposed to facilitate achievement of that
objective. Also, providing end-users with a right to hold access rights themselves and hence
exert more control over the delivery of their products could facilitate improvements in their
competitiveness.

Economic and regional development issues

QR is a provider of below-rail and above-rail services via a geographically widespread narrow
gauge network of around 9,400 km. The opening up of access to QR’s network to third-party
entry, with the associated development of an above-raill market in Queendand, is likely to
generate economic effects both at the aggregate level and across regions given the coverage of
QR’s network.

Some stakeholders specifically addressed the public interest in economic and regiond
development in their submissions as set out in Table 10.

Table 10: Stakeholders Comments— Development | ssues

FreightCorp - there may be a negative short-term effect on employment and regional
development, but overall it would be positive in the long run. If government has a desire to
subsidise regional communities, it is not obvious why this should be done indirectly through
subsidising railway employment. On the positive side, reductions in transport costs and
improvements in service levels could improve the competitiveness of regional industry.

QMC - it should not be up to Network Access to encourage development in the public
interest, if it risks distorting competition in coals and minerals markets by providing favoured
rail access arrangements to new mines over existing mines. That role, if there is to be one,
should be reserved for the Government and carried out on the basis of whole-of-government
consideration.

RTBU - was especialy concerned about the implications of the Draft Undertaking for
regional jobs and regional development impacts.

In the context of the development of reference tariffs for QR’s coa corridors, the QCA
commissioned and independent report that examined the potential impacts on the Queendand
and national economies of a 30% reduction in the rail freight rate for black coal in Queendand.®

This report effectively provides a range of possible outcomes for the reduction, which the
Authority has labelled as the ‘optimistic scenario’ and the ‘ conservative scenario’. For each of
these scenarios, Professor Mangan modelled the impact for the State economy of the change,
based on two different assumptions, namely:

9 Assessment of income, output and employment effects of increased coal production in Queensland: Professor John Mangan,
University of Queensland, October 2000 (“ The Mangan Report”).
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the impact of the estimated coal production increases assessed independently of any
freight revenue losses or royalty gains. Implicit in this assumption is a judgement that
QR could effectively absorb the loss through pursuing efficiency gains without a loss to
the State Budget; and

the impact of the estimated coa production increases inclusive of the effect of the
potentia freight revenue losses (that is, assuming that there was no scope for productivity
improvements in QR, such that the reduction would directly impact on the State Budget).

The results of this modelling are presented in working paper 1. In interpreting these resullts, it is
difficult to precisaly identify the scope for efficiency gains within QR in order to offset the
impact of this revenue reduction. The QCA believes that the most likely outcome lies
somewhere between the two assumptions. Accordingly, for both the conservative and
optimistic scenarios, the Authority has set out below in Table 11 the potential impact based on
the mid-point between the two sets of assumptions outlined above. The Authority believes that
this approach provides a reasonable guide as to the likely impact.*

Table 11: Summaries of potential effects of a 30% rail freight rate reduction

Conservative scenario

Output Regional Value added
($AmM) income ($Am)
($Am)
Annual average for | 146 34 65
period 2002-2010
Post 2010 annual | 300 70 133
average

Optimistic scenario

Output Regional Value added
($Am) income ($Am)
($Am
Annual average for | 1,205 280 531
period 2002-2010
Post 2010 annual | 1,717 399 756
average

The Mangan report indicates that, under the conservative scenario and taking the mid-point of
the aternative assumptions, over the period 2002 — 2010 a cumulative annual average value-
added effect is $65 million. This average annual increase accumulates over the period such that
at the end of 2010, the Queendand economy would be 0.7% greater as a consequence of the
change assuming no other impacts. In other words, if, based on 1997/98 prices, the dtate
economy was $90 hillion today, it would be expected to grow to approximately $90.6 billion at
the end of 2010 as a consequence of these reforms.

Under the optimistic scenario, the impact is much greater. The midpoint of the assumptions
under the optimistic scenario modelled in the Mangan Report indicates that cumulative growth
over the period represented 5.2%. Consequently, based on 1997/98 prices, if the state economy

1% professor Mangan has indicated that in his view, the potential for efficiency gains for QR are at the upper end of the range
and accordingly this approach should be considered to be a conservative presentation of likely impacts.
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was $90 hillion today, it would be expected to grow to approximately $94.7 billion at the end of
2010 as aresult of these reforms.

The Mangan Report notes that employment estimates are notorioudy difficult to estimate. The
midpoint of the impact under the pessimistic scenario is a creation and maintenance of 1,206
full-time equivalent positions over the 2002-10 period, while under the optimistic scenario the
equivaent figure is 9,954.M

Around 60% of the jobs created or maintained would be in the Central Queendand region as a
result of the significant coal activity occurring there. Given its role as a financid and
administrative centre, Brishane would attract around 20% of the new or maintained jobs.*?

Finaly, the QCA does not beieve that an undertaking is the appropriate vehicle to target
specific regiona development objectives that are better addressed by government policies.

Transitional issues created by reform programs

The QCA recognises that a number of its proposed amendments to the Draft Undertaking would
require operational changes by QR, for example, reassigning management responsibility for its
train control function and the caculation of efficient infrastructure maintenance costs in
reference tariffs. There may be cost or other grounds for such changes to be phased in rather
than effected in full from the commencement of an approved undertaking. In making its
assessment, the Authority has balanced the need for trangitional arrangements against any
potential adverse effects on the promotion of competition in the above-rail market.

Transitiona arrangements proposed by the QCA include the phase-in of efficient infrastructure
maintenance costs with respect to reference tariffs on QR’'s coal network. The Authority
proposes that there be a six-month period after commencement of an approved Undertaking in
which QR would reassign management responsibility of its train control functions at Mackay
and Rockhampton. Nine-month periods are proposed for corresponding changes at Townsville
and Brisbhane Centra. Findly, a two-year transitional period for QR to develop interna access
agreements for its existing services where there are no externa contracts currently in place, has
been proposed.

The QCA sought submissions on whether the Undertaking should include any overal
transitional arrangements and if so what would be appropriate. Proposals raised in submissions
included the uncoupling of existing coal and minerals rail agreements into their separate access
and haulage components, such that access rights implicit in existing coad and rail agreements
would be vested in the mining companies. MIM Group supported reductions in access charges
identified by the reference tariffs approved as part of the Undertaking flowing through to
existing coal and mineras contracts. The QCA though has no power under the QCA Act to
revisit existing rail haulage agreements as part of its review of QR’s Draft Undertaking.

1 Projections of productivity improvements in direct coal industry labour of upwards of 30% were used to adjust downwards
the estimated employment impacts.

12 The Queensland Multi-Regional Model (QMRM) allows the economic effect of the production and export increases from
rail freight reductions to be spatially distributed across Queensland regions. The QMRM uses hierarchically balanced input-
output tables for Queensland and Queensland regions constructed by the former Government Statistician’s Office (GSO).
For a given input |, exporting regions are assumed to export all their surplus and importing regions are assumed to import a
total amount T of input i in proportion to the surplus from each region. Actual data on inter-regional imports are allocated
across regions on the basis of data supplied by GSO or where hard data is not available, it is assumed that regions import in
proportion to total production in exporting industries. As a result, input-specific trade vectors can be generated and spliced
together to form the inter-regional trade matrix. The Mangan Report argued that QMRM performs well in diagnostic tests
and provides an efficient means of estimating industrial significance and allocation of economic effects across regions and to
therest of Australia
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The Authority anticipates that the implementation of the arrangements contained in this Draft
Decision will have, over time, a mgjor financia impact on QR. However, the QCA has not
been in a postion to seek submissions on appropriate transitional arrangements until the
Authority’s assessment of reference tariffs was completed as part of the release of this Draft
Decision. Consequently, the Authority would welcome submissions on this issue in response to
this Draft Decision.

Other relevant issues

The QCA places a high priority on approving an Undertaking that establishes a stable, certain
regulatory framework which alows QR’'s above-ral business groups and third parties to
identify and pursue investment opportunities in the above-rail market.

A pertinent issue in facilitating such an outcome is the balance created by the Draft Undertaking
between flexibility and prescription. There may be matters where the Authority’s discretion in
future arbitrations could be removed to provide certainty, by setting them out in the
Undertaking. On the other hand, there may be matters where it is appropriate the Authority
retains flexibility either in future arbitrations or by explicitly defining disputes about matters
contained in the Undertaking that should be referred to the Authority for consideration.

The Authority considers that there are threshold issues that will be of concern to all access
seekers that must be incorporated in QR’s Undertaking through provisions of a transparent and
enforceable nature. These would include the negotiation framework, scheduling and train
control procedures and reference tariffs. On the other hand, there are other matters that are
likely to be better addressed through commercial negotiation between QR and access
seekerg/third-party operators because they will relate to the particular characteristics of a third-
party operator's proposed train services. It is neither possible nor desirable to attempt to
address al possible issues through the Undertaking.

Moreover, the Authority considers that a number of relevant matters have not yet been resolved,

including:

1 the terms of a standard access agreement;

2. the assgnment of management responsibility for QR’s infrastructure south of
Gladstone; and

3. the assessment of reference tariffs for the West Moreton system (and other parts of
QR'’s network).

Attempting to prescribe such matters in the Undertaking would significantly delay the
finalisation of the Authority’s assessment of the Draft Undertaking. The Authority has
concluded that the benefit in progressing the assessment through release of this Draft Decision
outweighs any detriment from the delay in resolving these issues.

The Authority recognises that where matters are left to commercial negotiation, resort to
arbitration remains an option. However, resort to arbitration under the forma procedures of the
QCA Act islikely to be atime consuming and expensive process.

The Authority anticipates there are a range of matters that could arise during an access
negotiation that become the subject of dispute but which are ill-suited to resolution through
formal arbitration. There are likely to be benefits to both Network Access and access seekers
from being able to resort to shorter, less expensive dispute resolution processes. In this context
the QCA has powers in relation to mediation of access disputes. s115A; and resolution of
disputes with regard to specified matters in an undertaking: s137.
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The QCA understands that its performance of a mediation role in a dispute which it later
arbitrates under the QCA Act may jeopardise the efficacy of the QCA’s determination.
Consequently, if the QCA believed that a mediated resolution of an access dispute during an
access negotiation could be achieved, it would refer the dispute to a professional mediator. The
QCA Dbdlieves that application of the mediation power could significantly shorten the period
between the commencement of an access negotiation and the signing of an access agreement.

The QCA has identified severa matters in the Draft Undertaking that it has proposed should be
subject to tailored dispute resolution processes defined in an approved Undertaking. These
dispute resolution processes relate to:

1 reassignment of management responsibility within QR for a certain piece of declared
rail infrastructure;

2. resumption of access rights by QR; and

3. matters to be addressed in the joint safety risk assessments by Network Access and
each third-party operator in the context of access agreements,

which are discussed in Chapters 4, 6 and 7 respectively.

The QCA believes that defining a specificaly tailored dispute resolution process for these
matters will provide greater certainty to access seekers and third-party operators.
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CHAPTER 2. SCOPE & ADMINISTRATION

KEY ASPECTS

Coverage - it is appropriate that the Draft Undertaking not cover the
provision of above-rail services and below-rail standard gauge services
used by interstate traffic.

Land holder approval - the Undertaking will need to address the
provison of information in relation to property on which rail
infrastructure is located and which is not controlled by QR.

Term - the three-year term of the Undertaking is adequate.

Review - the QCA and QR should meet one year after the
commencement of the Undertaking to review its operation.

Grandfathering - the Undertaking may only operate in respect of future
arrangements and not in relation to any existing arrangements.

Reporting - for the Undertaking to be effective it is necessary there be a
regime of transparent reporting in relation to its operation.
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2.1

Coverage of declared services
QR’'s Position

The services of QR’s track and associated rail infrastructure — including signaling, train control
and associated communications, and if necessary, electric traction — essentia to the use of the
track will be subject to the Undertaking: para 2.1(a). However, some exceptions to this are
identified, being when negotiations for access to stations, platforms and marshalling yards are
not subject to the Undertaking: para4.1.1(b).

The Undertaking does not cover the provision of:
above-rail services; and

below-rail services that are used for transportation between Queendand and another State
and that utilise standard-gauge track and rollingstock: para (2.1)(a) & (b).

Stakeholder Comments

Stakeholders' submissions expressed a wide range of views concerning the services that should
be covered by the Undertaking.

Table 1: Coverage of services

Queensland Government, QM C - the terms and conditions of the Undertaking should apply
to negotiations for access to all declared rail infrastructure. The Undertaking should not cover
below-rail infrastructure explicitly excluded from the declaration - track with inter-
jurisdictional characteristics should be covered by the national rail access regime.

RTBU, National Rail - QR’sposition is acceptable.

Stanwell, AMC, FreightCorp, Great Southern Railway - the Undertaking should cover a
wider range of services than the Government’ s declaration, includi ng those related to station
yards, stabling facilities and storage, loading and unloading facilities.

FreightCorp - the Undertaking should cover QR’s dual-gauge track.

ARTC - it is unclear whether the Undertaking covers the interstate services using mixed-
gauge track - standard and narrow gauge.

QCA’'s Analysis

The QCA endorses above-rail services not being covered by the Undertaking. Such services are
not covered by the regulation-based declaration of QR’srail transport infrastructure.** Similarly,
the QCA endorses the Undertaking not covering below-rail standard gauge services used by
interstate traffic, which are explicitly excluded from the declaration.

Nevertheless, QR manages around 35km of dual-gauge track upon which both narrow and
standard gauge rollingstock may run.*® The QCA understands interstate train services using this
dual-gauge track would be covered by the national rail access regime administered by ARTC.
ARTC has advised the QCA it is currently negotiating a wholesale arrangement with QR which

13 The QCA understands that several of these services are, in fact, covered by the declaration.

14 The declaration is based on the definition of rail transport infrastructure in the Transport Infrastructure Act 1994.

15 This track runs from the Acacia Ridge terminal — located around 14km south of central Brisbane — both to the Port of
Brisbane and to the Roma Street Station in central Brisbane.
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2.2

will set out the terms and conditions under which this part of QR’s network will be accessed by
interstate rail services and how these services will interact with intrastate standard-gauge
movements.

In contrast, the QCA understands that QR’s Undertaking would cover intrastate services using
the dual-gauge track. In other words, two access regimes would apply for the services of the
dual-gauge track, the applicable regime dependent on whether the traffic using the track was of
an intrastate or interstate nature.

The QCA recognises that administration of QR’s Undertaking would need to have regard to
interstate influences, in particular, inter-operability between Network Access interstate and
intrastate customers. This will occur where interstate trains link up with the intrastate network
on the dua gauge track.

The QCA is concerned about the proposed exclusions from coverage by the Undertaking of
some services provided by stations, platforms and marshalling yards. Acceptance of that would
make the scope of the Undertaking narrower than the regulation-based declaration of QR’s rail-
transportation infrastructure services. The QCA’s understanding of the scope of the declared
rail servicesis discussed in section 4.1 of Chapter 4.

QCA's Position
The QCA notesthat the Undertaking does not cover the provision of:
above-rail services, and

below-rail standard-gauge services used by interstate
traffic.

Rail infrastructure on privatey-owned land
QR’'s Position

QR leases the mgjority of the land upon which its rail network is constructed from Queendand
Transport under along-term arrangement.

However, in some parts of QR’'s network, QR does not own or lease the land upon which rail
infrastructure is located. Consequently, QR does not have the authority to alow third-party
operators to access its infrastructure on this land without the consent of the landowner. QR
proposes that third-party operators would have to take responsibility for gaining the necessary
landowner approvals. QR indicates that it will provide reasonable assistance in identifying the
relevant landowners but does not indicate what form this assistance will take: para 2.1(d).

QR subsequently indicated in its initial submission to the QCA’s Request for Comments Paper
Queendand Rail Draft Undertaking that s134 of the Transport Infrastructure Act 1994 enables
it to authorise access to the mgority of land upon which its infrastructure is Situated. It is only
QR'’s infrastructure constructed since 1 July 1995 that could be situated on land in respect of
which QR does not have authority to grant third-party access.

A maority of stakeholders were concerned about the potential number of lines affected by the
need for third-party operators to obtain landowner approval. However, there were divergent
views on how the matter should be addressed.
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Stakeholder Comments

Stakeholders' submissions identified the type of information that should be provided to access
seekers with respect to QR srail infrastructure located on privately-owned land.

Table 2: Nature of assistance

AMC, Stanwell - QR need not negotiate with these landowners but their names and details
should be provided to third-party operators so negotiation between the operators and
landowners are able to take place expeditiously.

Toll - for lines where it is necessary to obtain landowner consent, there should be a
requirement on QR to:

identify the land affected;

provide details about the landowner, including contact details;

advise the nature and extent of the rights which QR holds in relation to the infrastructure;
giveits consent to the access seeker’s proposed use of the facility; and

give reasonable assistance to facilitate negotiations between the parties.

QM C - Network Access should be obliged to obtain the necessary approvals from landowners
to which it presently does not have the authority to grant access, so that it may grant that

access to whomever is the party seeking it. The mere provision of contact names to non-QR

access seekers would be insufficient and would continue to impose on those third parties a
requirement not applied to QR above-rail business groups.

Queensland Government - QR could identify lines on an ‘as required’ basis, including
details of the landowner.

FreightCorp - the problem was not likely to be significant, so the Undertaking would not
necessarily need to specifically identify the affected locations.

RTBU - QR’s commitment to facilitate the required permission is sufficient.
QCA’s Analysis

The QCA considers that the main issue is determining the amount of information QR should be
expected to provide to potential access seekers to facilitate the access negotiation process. A
number of subsidiary issues, such as the timing of the provison of this information and its
impact on the negotiation of an access agreement, also arise.

The QCA recognises that QR incurs a cost in collecting this information, some of which may
not be readily to hand. Nevertheless, as network owner/manager, it is far easier and more cost
effective for QR to collect the information than for access seekers to be expected to do so. In
light of this, the QCA condders that QR’s proposed commitment to provide ‘reasonable
assistance’ in identifying the relevant landowners does not provide sufficient certainty to access
seekers concerning the information they require.

The QCA considers that access seekers' interests would be protected if QR were to identify the
land affected and provide the name and contact details of the relevant landowner. In addition,
QR should advise the nature and extent of the rights, if any, which it holds in relation to the
affected rail infrastructure. The Authority considers that provision of such information would
not be contrary to QR’s legitimate business interests. The QCA believes that it would be
reasonable for QR to provide this information within 14 days of an access seeker lodging an
access gpplication.

QR'’s provision of contact details of landowners where its rail infrastructure is on land for which
it is not authorised to provide access is likely to be of most use to a potentia access seeker if it
is received early in the negotiation process. This is because it poses a potentia hurdle to
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gaining access. Given the time and resources involved in negotiating an access agreement, it
would be in both parties interests to be able to determine whether there was a landowner
problem, and have an opportunity to address that problem, before fully engaging in the
negotiation process.

The QCA considers that this objective would be facilitated if QR were to provide a letter to the
access seeker indicating whether or not QR has an objection to it negotiating access to the land
within 14 days of it lodging an access application. The access seeker could then pass the letter
to the affected landowner indicating that it was negotiating with QR with respect to the use of
QR’srall infrastructure.

Nevertheless, QR has advised the QCA that the affected lines are at locations such as mines and
ports. Therefore, those from whom permission would need to be sought would generally be
inclined to provide it expeditioudy. Whilst permission is being sought there would appear to be
no justification in delaying negotiations.

QCA's Position
The QCA would favourably consider an Undertaking that:

committed QR to provide an access seeker, seeking access
to rail infrastructure on land to which QR is not
authorised to grant access, with:

- the name, address and contact details of the
relevant landowner;

- advice of the nature and extent of therights, if any,
which QR holds in relation to the infrastructure;
and

- a letter indicating that the access seeker is
negotiating with QR with respect to the use of QR’s
rail infrastructure and whether or not QR has an
objection to the third-party operator negotiating
access to the land and in that event full details of
the objections;

within 14 days of the lodgement of the access application
by the access seeker .

2.3 Term of QR’s Undertaking
QR’s Position
QR has proposed a three-year term for its Undertaking: ¢l 2.2
Stakeholder Comments

Stakeholders submissions generally supported the three-year term. However, that support
tended to be conditional. There was support for shorter and longer terms.
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2.4

Table 3: Term of Undertaking

AMC, MIM Group, National Rail, Queensiand Government, QMC, RTBU, Stanwell -
generally supported the proposed three-year term. However, the support tended to be
conditional, in particular, on the QCA’s ability to ensure QR’s compliance with the
Undertaking and make any necessary amendments to it.

FreightCorp - proposed a one-year term.

ARTC - proposed afive-year term.

Great Southern Railway - proposed an unspecified longer term.
QCA’'s Analysis

The QCA endorses the proposed three-year term of the Undertaking, which is equivalent to
QR'’s proposed term for reference tariffs. This time frame is long enough to provide reasonable
certainty to both access seekers and QR. A longer duration would appear to be inappropriate on
the following grounds:

it is QR s first Undertaking;

it is difficult to anticipate the nature of future development in the above-rail market in
Queendand; and

the QCA has very limited powers to require changes to an approved undertaking during
its term.

QCA's Position

The QCA acceptsthe proposed three-year term of the Undertaking.

Review of the Undertaking
QR’s Position

QR has proposed that it and the QCA meet approximately 12 months after the commencing date
to review the operation of the Undertaking. This review will identify those provisions, if any, of
the Undertaking that are not operating to the satisfaction of QR or the QCA. If this review
identifies that amendments are required to the undertaking, QR will submit a draft amending
undertaking following this process: cl 2.3.

Stakeholder Comments

Stakeholders' submissions reflected different understandings as to the power of the QCA to
seek amendments to QR’ s Undertaking.

Table 4: Amending QR’s Undertaking

FreightCorp, Toall - the QCA Act provides the necessary powers for the QCA to amend an
Undertaking.

QMC - the QCA must ensure that it reserves the power to effect amendment of the
Undertaking, including through provisionsin the Undertaking if necessary.
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2.5

Queensland Government - clear parameters should be in place to govern the circumstances
in which, and the processes by which, the QCA can request amendments to the Undertaking.

Stanwell, AMC - if the QCA were to intervene or to seek amendments to QR’s Undertaking,
then it would first require QR’s agreement and be a matter of some significance that was
impacting on the effectiveness of the Undertaking.

MIM - the means of determining success/failure of the Undertaking in achieving the defined
objectives should be agreed between QCA and QR but need not form part of the Undertaking.

RTBU - the QCA dready has significant power over the Draft Undertaking and any
amending Undertaking as aresult of the 12 month review.

QCA’'s Analysis

The QCA understands that it will not be able to require QR to change an approved Undertaking
during the period that it isin force by relying upon the QCA Act. Consequently, it would not be
possible for the QCA to require QR to lodge an amending undertaking following the 12 month
review if the QCA identified problems in the operation of an approved Undertaking. The
lodgement of an amending undertaking would be at QR’ s discretion.

To the maximum extent possible, its potential problems in the operation of the Undertaking
must be identified and addressed prior approval. This objective has driven the consultative
approach adopted by the QCA in assessing QR’s Draft Undertaking. The Authority emphasises
that stakeholders assessment of, and comments on, the Draft Decison should recognise the
QCA'’slimited powersin relation to amending approved undertakings.

QCA's Position

The QCA accepts that QR and it should conduct a review of the
operation of the Undertaking 12 months after its commencement.

Trangtional arrangements
QR’s Position

The Draft Undertaking applies only to the negotiation of new access agreements or the
negotiation of access rights additional to those subject to an existing access agreement. Nothing
in the Undertaking can require a party to an existing access agreement or existing rail haulage
agreement to vary aterm or provision of that agreement: cl 2.4.

Stakeholder Comments
Stakeholders' submissions proposed a number of reasons for transitional arrangements.

Table 5: Nature of transitional arrangements

QM C - the Undertaking should provide for the ‘uncoupling’ of existing coal and minerals rail
agreements into their separate access and haulage components, such that access rights implicit
in existing coa and mineralsrail agreements would be vested in the mining companies.

MIM - the existing coal and minerals contracts should be amended to reflect the Undertaking,
with any reductions in access charges flowing through to end-users.

ARTC — QR should include a transitional period of 2-3 years over which current haulage
agreements should be re-negotiated under the provisions of the Undertaking.
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2.6

Stanwell, AMC - there may need to be a transitional period to allow a gradual introduction,
perhaps over three years, of amarket in rail capacity.

FreightCorp - any existing arrangements that are inconsistent with the Undertaking should
be brought into conformance at the earliest opportunity.

Queensland Government - transitional arrangements could be an issue for negotiation
between QR and its customers.

QCA’s Analysis

The QCA has no power under the QCA Act to revisit existing rail haulage agreements as part of
its assessment of QR's Draft Undertaking.  Consequently, the Authority accepts the
Undertaking will only apply to the negotiation of new access agreements or the negotiation of
access rights additional to those subject to an existing access agreement.

The QCA believes that tranditional arrangements are most sensitive for QR’'s existing
commercial agreements that will be converted to internal access agreements, in particular, the
length of time that these commercial agreements should be protected from coverage by the
Undertaking. Internal access agreements are discussed in Chapter 3.

QCA's Position

The QCA acknowledges that the Undertaking will only apply to the
negotiation of new access agreements and/or the negotiation of access
rights additional to those subject to an existing access agreement.

Public reporting of QR’s compliance with the Undertaking
QR’s Position

The Draft Undertaking does not provide for any ongoing public reporting by QR on its
compliance with an approved Undertaking.

Following discussions between the QCA and QR, QR has proposed that it will publish annually
the following list of performance indicators in respect of its compliance with the Undertaking.

1. Information provision

- percentage of requests for preliminary information responded to within the
nominated timeframe.*®

2. Indicative access proposals
- percentage of access applications acknowledged within the nominated timeframe;*’

- percentage of access applications in which an extension of time for provision of an
indicative access proposal is sought by QR; and

16 Where the Information Pack (Schedule E, preliminary information) has previously been compiled, the nominated time
frame is 14 days. However, where the Information Pack has not previously been compiled, the nominated time frame is 30

days.

17 The nominated timeframe is 7 days after QR receives the completed access application, including any necessary
clarification.
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- percentage of indicative access proposals provided within the nominated
timeframe.'®

3. Disputes

- number of non-ring-fencing related disputes, regarding an alleged procedural
breach of the Undertaking, that are referred to the dispute resolution process,

- number of non-ring-fencing related disputes, regarding an aleged substantive
breach of the Undertaking, that are referred to the dispute resolution process,

- number of disputes where QR was found to have committed a procedural breach of
the Undertaking; and

- number of disputes where QR was found to have committed a substantive breach
of the Undertaking.

4. Ring-fencing

- number of complaints received regarding an alleged breach of QR’s ring-fencing
obligations; and

- number of complaints where QR was found to have breached its ring-fencing
obligations.

Stakeholder Comments

A magjority of stakeholders submissions expressed strong support for comprehensive public
reporting by QR. However, there was a divergence of views as to what aspects of the
Undertaking QR should be required to report on.

Table 6: Publicreporting

Stanwell - QR should report traffic on, and the costs and revenues from, each track section.

QMC - QR should prepare an annua statement of compliance for all aspects of the
Undertaking in accordance with a framework established by the QCA. In addition, the
Auditor-General should also separately evaluate and report on QR’s accounts and compliance
with the cost allocation manual.

Toll - QR should report on the number of access applications received, the period taken to
provide indicative access proposals, the time taken for completion of negotiations, and
concluded arrangements and substantial complaints.

Queensland Government - the QCA should monitor QR’'s compliance with reporting
requirements. However, it is a matter for the QCA whether reporting should be public,
athough it may be preferable to incorporate al items of compliance reporting in a periodic
(eg annual) report.

RTBU - opposed public reporting beyond QR’s existing obligations, stating that QR aready
has legislative public reporting requirements and provides reports to the Transport Minister
and Parliament.

8 The nominated time frame is 30 days after acknowledgment of an access application, unless an extension of time for
provision of an indicative access proposal is sought in which case the nominated time frame is the extended period of time,
either that advised to the operator within 7 days of the acknowledgment or that determined by the QCA in the event of a
dispute.
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QCA’'s Analysis

Performance monitoring forms an important part of the regulatory environment. The
dissemination of information through public reporting increases the transparency of a regulated
entity’s operations. It also creates an incentive to improve achievement of relevant standards.
This transparency also assists the regulator to be accountable for its regulatory decisions.

A diverse range of stakeholders will make use of this information. The regulated entity will
seek to demonstrate conformity with its obligations under the access regime and emphasise its
commitment to maintaining and improving service quality. Customers and potential customers
will use the data to make informed judgements as to the cost effectiveness of the service being
offered and to facilitate future negotiations. Shareholders will be interested in the
reasonableness of regulatory congraints in light of the entity’s financia performance. The
regulator will be concerned with the actual performance of the service provider under the
imposed regulatory constraints.

A regular flow of relevant information engenders confidence in an access regime for al
concerned. It provides the opportunity for the regulated entity to demonstrate its commitment to
the regulatory process. Consequently, the QCA supports some form of ongoing reporting by
QR in relation to compliance with the Undertaking. It considers that this will promote
accountability on QR’s part and provide evidence of the integrity and effectiveness of the
Undertaking. These are likely to be important factors in the early stages of development of a
competitive above-rail market.

However, the QCA recognises that public reporting is not a costless exercise for QR, athough
this concern may be ameliorated by adopting any indicators currently used for internal purposes
in appropriate circumstances. As such, public reporting should be constrained to that
information necessary to minimise the relevant disadvantages of interested parties other than
QR.lg
In this context, the Undertaking covers a wide range of issues including pricing, service quality,
access applications and the negotiation framework. Accordingly, public reporting will be
necessary on many of these aspects. Principally it can be broken into three categories:

genera undertaking related information;

financia performance; and

service performance.
Financia and service performance indicators are discussed in Chapter 5.
Generd undertaking-related indicators are measures that reflect QR’'s observance of

commitments established in its Undertaking. QR has proposed that it annualy report a suite of
ten such indicators, broken into four categories.

information provision;

indicative access proposals;

1% Regulated monapolies have superior information compared to the regulator and customers with regard to their business
operations, costs, efficiency, service delivery capabilities and future market prospects. This information asymmetry is
common to al regulatory regimes and has the potential to bias regulatory outcomes in favour of the regulated monopoly and
act asabarrier to entry for potential entrants.
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disputes; and
ring-fencing.

The QCA considers that QR should report absolute and percentage figures for the information,
rather than smply percentages as currently proposed. While QR argues that only percentage
statistics are necessary to indicate its compliance with the Undertaking, the QCA regards both
forms of presentation as revedling pertinent information.

Centrd to the negotiation process is QR’s obligation to provide an indicative access proposal.
The QCA considers that information should be gathered that reflects any discontent with the
manner in which QR has prepared the document. Accordingly, the QCA believes that the
compliance indicators, suggested by QR, should be supplemented by:

the average number of days taken to acknowledge an access application, in those
circumstances where QR has taken in excess of 7 days to respond to access seekers,

the average number of days taken to provide the indicative access proposds, in those
instances where QR has taken in excess of 30 days to provide the document to access
seekers; and

the number, and percentage, of instances in which an access seeker has notified QR that it
believes the indicative access proposal has not been prepared in accordance with the
Undertaking.

QR is reluctant to report statistics on the number of agreements that have been concluded. It
has argued this in no way reflects its compliance with the Undertaking and may in fact be
misleading, because:

there will be a wide variety of issues that may result in a negotiation not reaching an
agreement; and

where a rail operator is aready running train services on QR’s network, it is likely a
negotiation will result in a variation to an existing agreement, rather than a new
agreement.

In practice, the transparency associated with QR’s scheduling processes will indicate to third-
party operators when access agreements are completed by virtue of variations that occur to the
master and daily train plans. Accordingly, the QCA believes that there would appear to be little
reason for this information not to be published by QR as part of periodic reporting.

QCA'’s Position

The QCA would favourably consider an Undertaking that reported to
the QCA within the first half of each financial year, in respect of its
previous financial year:

1. the number, and percentage, of requests for prédiminary
information responded to within the nominated timeframe;

2. the number, and percentage, of access applications acknowledged
within the nominated timeframe;

3. the number, and percentage, of access applications in which an
extension of time for provision of an indicative access proposal is
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sought by QOR;

4. the number, and percentage, of indicative access proposals
provided within the nominated timeframe;

5. the average number of days taken to acknowledge an access
application, in those circumstances where QR has taken in excess
of 7 daysto respond to access seekers,

6. the average number of daystaken to provide the indicative access
proposals, in those instances where QR has taken in excess of 30
daysto provide the document to access seekers;

7. the number, and percentage, of instances in which an access
seeker has notified QR that it beieves that the indicative access
proposal has not been prepared in accordance with the
Undertaking;

8. the number of non-ring-fencing related disputes, regarding an
alleged procedural breach of the Undertaking, that arereferred to
the dispute resolution process,

9. the number of non-ring-fencing related disputes, regarding an
alleged substantive breach of the Undertaking, that are referred
to the dispute resolution process,

10. the number of disputes where QR was found to have committed a
procedural breach of the Undertaking;

11. the number of disputes where QR was found to have committed a
substantive breach of the Undertaking;

12. the number of complaints received regarding an alleged breach of
QR’sring-fencing obligations,

13. the number of complaints where QR was found to have breached
itsring-fencing obligations;

14. the number of agreements concluded; and

15. the number of variations to existing agreements concluded.
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CHAPTER 3. RING-FENCING ARRANGEMENTS

KEY ASPECTS

Vertical integration - QR’s vertical integration gives rise to actual and perceived
conflicts that could undermine the efficacy of the Undertaking in areas such as
scheduling, train control and confidentiality.

Ring-fencing - due to the vertically integrated structure, it is necessary for there to
be appropriate ring-fencing arrangements that protect the legitimate business
interests of al parties. Those arrangements should be the subject of externa audit
and provision should be made for pendtiesif breaches occur.

Train control - the scheduling and train control function should be under the
exclusive auspices of Network Access and not |eft as a function under the control
of the QR above-rail groups.

Confidentiality - information provided by access seekers must be appropriately
protected within the QR organisation, including through confidentiality deeds and
acknowledgment registers.

Internal access agreements - principles to guide the development of internal
access agreements for existing services should be incorporated in the Undertaking
in place of Schedule A.

Approved conduct - Internal access agreements for new train services developed
in accordance with approved reference tariffs and a proposed standard access
agreement applicable for coal haulage services should not be subject to the
preventing or hindering access provisions of the QCA Act.
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3.1 Introduction

Asaverticaly integrated enterprise, QR could potentially use its monopoly power in the below-
rail market to gain an unfair competitive advantage in the above-rail market. For example,
QR’s monopoly arm could pass confidential information about third-party operators to its
competitive arm providing its above-rail business with an inappropriate competitive advantage.

The QCA believes that third-party operators perception of this potentia problem could
seriously undermine confidence in the above-rail market which would distort the evolution of
this market. In the QCA’s view, the perception problem underlines the importance of QR
having credible ring-fencing arrangements in the eyes of third-party operators such that these
operators have confidence that QR’s capacity to exploit an unfair competitive advantage is
appropriately constrained.

Broadly, ring-fencing is the separation of business functions within an enterprise for
organisational and accounting purposes, with management of information flows between the
separated business functions. It is based on the premise that the operation and management of
the monopoly assets are placed on a stand-alone basis to be managed independently of any other
business arms, in particular the competitive arm, of the enterprise.

Part 3 and Schedule B of the Draft Undertaking outline the measures QR has aready
undertaken, and proposes to undertake, to establish ring-fencing arrangements within the
organisation. The proposed ring-fencing measures address organisational structure, accounting
arrangements, internal access agreements and limitations on information transmission. The
QCA’s assessment of these proposed measures is discussed below, with the exception of
accounting arrangements, which are discussed as part of cost alocation in Chapter 5.

Given their importance to QR’s ring-fencing arrangements, the Authority has chosen to discuss
the confidentiality provisions established in Part 4 of the Draft Undertaking in this chapter of
the Draft Decision. *

3.2 Organisational structure
QR’'s Position

QR has established its organisational structure to facilitate separation of the management of rail
infrastructure from the operation of train services. In the event that QR varies its organisational
structure during the term of the Undertaking and such variation impacts upon the contents of cl
3.2, QR will submit to the QCA a draft amending undertaking prior to the restructure being
implemented: para 3.2(a).

Network Access has been established as a separate business group to those delivering train
services (the above-rail business groups). In addition, there are service groups whose purpose is
to provide support activities for both Network Access and the above-rail business groups: para
3.2(b).

The Group Genera Manager of Network Access reports directly to the Chief Executive. The
function of Network Access is to manage the provison of below-rail services, with the
exception of services associated with stations, platforms and selected marshalling yards. In
performing this function, the responsibilities of Network Accesswill include:

(@) negotiation of access agreements with railway operators;

2 Confidentiality is covered in cl 4.2 of the Draft Undertaking.
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()

(©)

()
(€)

(f)

development and management of agreements with Queensland Transport regarding the
provision of rail infrastructure that is supported by infrastructure payments;

provision and/or procurement of appropriate levels of maintenance and investment for the
rail infrastructure to ensure that the rail infrastructure is provided at the standard required
to meet QR’ s obligations to railway operators,

assessment and management of capacity and available capacity;

procurement of appropriate train control, including specifying scheduling and train
control protocols, and monitoring the provision of train scheduling and control to ensure
that it is provided in accordance with the Protocols; and

procurement of traction power on electrified sections of track, including the management
of power supply from other parties: para 3.2(C).

The managers of the above-rail business groups report directly to the Chief Executive. The
responsibilities of these business groups include:

(@)
()

(©)
@

(€)

operation of train services and other above-rail services;

provision and/or procurement of appropriate levels of maintenance of, and investment for,
above-rail services;

the management of stations, platforms and selected marshdling yards,

provison or procurement of appropriate levels of maintenance and investment for
stations, platforms and selected marshalling yards; and

provision of train scheduling, train control and associated incident management services
on behalf of Network Access and in accordance with the Protocols specified by Network
Access: para 3.2(d).

Within three months of the approval of the Undertaking, QR will develop Protocols that will

specify:

(@) the practice for determining train priority;

(b) the practice for management of out-of-course running;

(c) incident management practices;

(d) train operation information and communication practices; and

(€)

practice for train scheduling.

These Protocols, once developed, will be made available to the QCA for review if the QCA
requires. para 3.2(e).

Supporting arguments for assignment of scheduling and train control function

Assignment options - in its supplementary submission to the QCA’s Request for Comments
Paper Queendand Rail Draft Undertaking, QR identified three options for the assgnment of
management responsibility for the scheduling (capacity management) and train control
functions:
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capacity management function within Network Access, existing train control function
within above-rail business groups (Option A);

capacity management function and existing train control function within Network Access
(Option B); and

capacity management and below-rail element of train control function within Network
Access, above-rail element of train control function within above-rail business groups
(Option C).

While recognising that each of the options can be implemented effectively, QR argued that it
adopted Option A on the grounds that:

there is no potential for the above-rail business groups to manipulate the determination of
capacity to prevent third-party entry;

it requires minima organisational change and minimal expenditure in achieving the
desired objectives for train control;

it alows Network Access to focus on the strategic objective of improving train
scheduling and the use of the network, rather than being pre-occupied with the day-to-day
movement of trains

it reduces the likelihood of significant impacts on communication effectiveness and the
time responsiveness of QR resulting from the creation of another interface between train
control and QR’s above-rail business groups as a consequence of shifting day-to-day
performance of scheduling and train control to Network Access;

as third-party operators train movements currently account for a small fraction of the
total train movements over QR’'s network, QR considers it unnecessary to implement a
costly organisational restructure when these train movements can be managed though the
development of scheduling and train control protocols; and

there is no clear evidence that an organisational restructure along the lines of Option C
will lead to any substantive benefits to warrant the net cost and risk involved.

QR acknowledged that Option C has the advantage of minimising the perception amongst third-

party operators that QR has the opportunity to advantage its above-raill business groups in

providing scheduling and train control services. However, in its view, Option C would involve
increased costs in service provision with potential implications for operationa performance and
safety. QR believed that, with effective management, the advantages of Option C could be
gained through the adoption of Option A without incurring the same level of costs and at a
lower risk to the operational performance of rail services.

QR was reluctant to move to Option B as it believed that it would result in an increase in costs
and risks to the organisation, without the advantages of the improved aignment of functions and
responsibilities that come from Option C.

Capacity management - QR argued in its initial submisson to the QCA’s Request for
Comments Paper Queensland Rail Draft Undertaking that it had separated the performance of
the function of network capacity management from the performance of the scheduling and train
control function. However, importantly, ultimate responsibility for both functions was with
Network Access. QR subsequently advised the QCA that officers from its above-rail business
groups not involved in commercial arrangements could still become involved in the capacity
assessment process.
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Conflict of interest - QR argued in its supplementary submission to the QCA’s Request for
Comments Paper Queendand Rail Draft Undertaking that the perceived risk its above-rail
business groups may manage day-to-day train conflicts in a way favouring its own trains could
be managed through:

the development of clear protocols governing the way in which day-to-day train conflicts
areresolved,

the requirement for regular reporting;

the availability of records which will identify any instances where such protocols are
breached; and

the requirement for periodic auditing of the performance of such responsibilities.

Third-party protection - in August 2000, QR provided the QCA with a paper ‘Why train
control should remain as a contracted service provided to Network Access Group by the Above-
rail Groups in further support of its position. Amongst other things, the report outlined the
following measures QR had taken to provide reassurance to third-party operators that the train
control function would be performed in a non-discriminatory manner:

an option for each operator to have a liaison officer located in train control centres in
order to have on-the-spot input into any decisions affecting their trains,

vigitation rights to train control centres for operators observers;

access to replay tapes to view any decison made in regard to their trains, which would
include train movement event recorders and train control voice tapes. Impartiaity of
train controllers actions would be subject to review with replays; and

weekly and monthly management reports for individua rail operators to allow them to
monitor their train operations, which would include train control event recorders and train
control voice tapes.

QR aso offered that if after two years of its proposed assignment of management responsibility
for train control an advantage had been conferred on QR by retaining day-today management of
the train control function with its above-rail business groups, then it would restructure according
to the QCA’ s requirements.

Safety - QR’s August 2000 paper also focussed on rail safety matters. It argued that changing
working railway arrangements that have 135 years of entrenched focus of safety and
performance to meet appearance perceptions could destroy core competencies and would be
detrimenta to the long-term health of the organisation. Accordingly, customers, shareholders
and stakeholders would suffer.

To illustrate its point, QR focussed on circumstances in NSW, where it argued a breakdown in
communication and poor interfaces between the various railway groups had resulted in a
significant reduction in operating and customer service performance, but probably more
importantly, a breakdown in safety management. This was an argument for keeping train
control as a contracted service provided to Network Access by the above-rail business groups.
Notwithstanding its criticism of the safety performance of the NSW arrangements, QR
supported NSW’ s decision to maintain the train control function within State Rail Authority, an
above-rail operator, to be performed on a contractual basis for RAC, the track manager.
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QR’sraised the following genera themes about the rail safety situation in NSW:

when railways lose their safety culture and focus as a result of structural separation,
divided responsibility and confusion, the safety implications are enormous,

the long-term disintegration of basic operating and safety standards is detrimenta to the
quality of service and safety standards expected, and demanded, by customers; and

safety should not be compromised, nor should service quality, just for appearance’s sake.

QR argued that the deterioration in safety performance in NSW since 1995-96 could be seen in
an increase in the following indicators:

passenger deaths,

passenger assaults,

public deaths;

employee deaths;

mainline derailments; and

mainline signals passed at danger.
Train control reassignment costs
QR wrote to the QCA on 28 September 2000 advising of its initial estimate of the long-term
cost of reassigning its train control function to Network Access. The initia estimate was $7.5
million per year, excluding the once-off costs associated with the implementation of the change.
QR indicated that such costs included change management, communication, retraining, risk
assessments, safety validations, and movement of personnel and equipment. Cost increases
would be incurred by both the above and below-rail elements of QR’s business.

QR outlined its methodology for this assessment as follows:

detailed assessment of the current work practices and current roles of personnel within
each work area;

identification of additional positions that would be required in each area if the above and
below-rail activities were separately performed;

assessment of the additiona costs (including labour, consumables and on-costs) of the
additional positions identified above;

identification of changesin other costs (such as accommodation); and

comparison with existing total costs and existing cost allocations for above and bel ow-rail
activities used in the development of internal trading charges between Network Access
and the relevant above-rail business group.

QR estimated the costs as follows:

Cod and Mainline Freight operations - $5,854,000
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Metropolitan and Regiona Services operations- $493,000
Brisbane suburban operations - $1,158,000
Changesin QR s organisational structure since lodgement of Draft Undertaking

Since lodging its Draft Undertaking with the QCA, QR has advised the Authority of a changein
its approach to capacity management on its network.” QR has established a Network Train
Planning Centre (Network Planning Centre) within Network Access. According to QR, the
Network Planning Centre provides Network Access with the resources it requires to assess and
identify capacity, produce a schedule for a rail operator and develop a master train plan
concerning al operators on QR's network independently of QR’s above-rail business groups.

With the introduction of the Network Planning Centre, it is no longer necessary for Network
Access to seek the assistance of any segment of QR’s above-rail business groups in assessing
capacity or scheduling train services onto the master train plan.

Other relevant changes since lodgement of Draft Undertaking

Notwithstanding the commitment in the Draft Undertaking to develop Protocols within three
months of the approval of the Undertaking, QR provided a copy of the Protocols to the QCA on
23 December 1999. In February 2000, the Authority released a Request for Comments Paper
QR s Scheduling and Train Control Protocols and Proposed Assignment of Marshalling Yards.
QR prepared two submissions in response to the QCA'’ s paper.

QCA'srolein approving changesto QR s organisational structure

In both its submissions to the QCA’s Request for Comments Paper Queendand Rail Draft
Undertaking, QR argued that it did not believe there is a lega basis for the QCA to require a
change in QR’s organisational structure as a pre-condition to approving QR’'s Draft
Undertaking. This was because ss137(2) of the QCA Act, regarding contents of undertakings, is
focussed on organisational processes and procedures and does not extend to changes to
organisational structure.

In QR’s view, the movement of the performance of the scheduling and train control functions
from within the scope of action of QR's above-rail business groups to within Network Access
scope of action would be achangein its organisational structure.

QR argued that the proposed twelve month review of an approved Undertaking should
adequately provide for an evaluation of QR’s ability to provide an effective and fair train
control service. Alternatively, the proposed three year term of the Undertaking could aso
provide an opportunity to review this matter.

Stakeholder Comment

The QCA has formaly sought stakeholder comment regarding the performance of the train
control function on two occasions.

Firgt, in response to the Request for Comments Paper Queendand Rail Draft Undertaking. A
majority of submissions considered that the allocation of responsibility for train control to QR’'s
above-rail business groups was inappropriate.
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Table 1: Performance of train control function by QR’s above-rail business
groups

FreightCorp - we have had extensive experience operating in an environment where train
control is effectively owned and operated by another rail operator. The application of train
control decisions are often subtle and can substantially impact on service levels without
providing sufficient evidence to bring a case of hindrance such as might be contemplated
under Part 5, Division 5 of the QCA Act.

FreightCorp agrees with QR that stakeholders are basing their concerns on perception that the
train control structure will not work. However, what QR fails to note is that perception is
reality in the minds of its (potential) customers. FreightCorp can attest to its unwillingness to
invest in rollingstock to enable us to compete against QR until we have the assurances we
seek regarding the delivery of unbiased train scheduling and train control. Such is the
strength of perception, that one might regard it as amost powerful barrier to entry.

QR’s suggestion that the separation of train control into Network Access would create an
additional safety risk that would translate into a safety risk, is a most unfortunate argument
that has no basisin fact. We consider safety as unrelated to the organisational structure in so
far as the creation of an additiona interface is concerned. QR itself argued in its
supplementary submission to the QCA’ s Request for Comments Paper Queensland Rail Draft
Undertaking that each of its identified options for train control can be implemented
effectively.

QM C - the management of any facility or service capable of conferring advantage on QR as a
rail operator should ultimately rest with Network Access.

National Rail - all functions that are open to access by third parties should be included within
Network Access. If the train control and scheduling functions are included in the above-rail
component of the business, which competes with access seekers, the probability of breaches
of ring-fencing arrangements will be greatly increased.

Queensland Gover nment - the assignment of functions within the organisation should, prima
facie, be a matter for the owner or QR Board. However, the QCA should closely monitor the
effectiveness of QR’s train control protocols in addressing any bias toward QR, or institute
arrangements that it considers appropriate to address any potential for conflict of interest.
Where organisational structure may give rise to a potentia for a conflict of interest, it is
necessary for the QCA to consider arrangements to separate the owner’s operations
concerning the service from other commercial operations of the owner.

Agforce - it would seem to be more efficient for access to al below-rail services to be
controlled by Network Access as this would reduce possible impediments to third-party
operators.

AMC - it isinappropriate that train control be undertaken by the above-rail business groups
and this seriously jeopardises the effectiveness of the Draft Undertaking. Train control should
be performed independently so that third-party operators are on equal terms with QR’ s above-
rail business groups.

Toll - the train control function is a vital operational function providing significant scope for
prioritising one rail operator’s trains over another. If an above-rail unit has the train control
function, there is a risk of internal QR trains being preferred over those of third-party
operators. The train control function should be directly managed by Network Access and
train control protocols should form part of the standard access agreement reflected in
Schedule E to the Draft Undertaking.

Stanwell - placing train control with the above-rail business groups istotally inappropriate. It
does not provide the level of certainty or confidence in the Undertaking that is required for
effective third-party access. The train control function clearly should either be totally
controlled and staffed by QR or preferably by a separate independent organisation.

2l See QR’s Submission responding to QCA's Issues Paper on QR's Scheduling and Train Control Protocols released in
February 2000.
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ARTC — QR’s primary argument for retaining the train control function in the respective
business units is cost (minima organisational change) and operational risk (better
coordination of above and below rail activity by train control) related. ARTC considers these
arguments to be internally focussed.

Firstly, whilst any organisational transfer involves some cost, it is possible that the
‘centralisation’ of this function may bring about some synergies of it's own (board
rationalisation/sharing). Any net cost may be considered by the industry as reasonable given
the benefits. Many other previously integrated railways have either separated vertically, or at
least have quarantined the train management function from the business despite initial cost
impacts.

Secondly, and with regard to QR’s desire to have train control coordinate both below and
above rail resourcing, ARTC's experience is that operators prefer to do their own above rail
decision making, leaving train control with the focus of train and safety management only.
In fact, leaving decisions regarding usage of resources owned or hired by a third party
operator (apart from normally contracted train management) in the hands of the network
manager opens up that organisation to additional operational (and maybe financial) risk. In
other words, having train control perform both above and below rail functions, may provide
some economiesto QR but is opposed to the way third party access currently works.

RTBU - QR’s assignment of responsibility is supported because there should be a seamless
link between train control and train crews on safety grounds.

Second, in response to the Request for Comments Paper QR's Scheduling and Train Control
Protocols and Proposed Assignment of Marshalling Yards. Submissions commented both on
the appropriateness of QR'’s above-rail business groups performing the train control function
and whether the Protocols adequately addressed the inherent conflict of interest.  All
submissions expressed concerns on both these fronts.

Table 2: Performance of train control function by QR’s above-rail business
groups

QMC - Network Access should assume functional management of daily scheduling and train
control as soon as practicable as they are core functions of any rail network provider in a non-
discriminatory access environment. The practical concerns raised by Network Access as a
cause for delaying their assumption of responsibility for daily train control and scheduling are
not accepted for the following reasons:

the daily train control and scheduling function is inextricably bound up with system
utilisation and cannot be separated from it. QR Coal and Mainline Freight would not
be motivated to improve train control effectiveness in the interests of network
efficiency and system utilisation would suffer as aresult;

anincrease in overall staff costsis not avalid reason for retaining the status quo. The
implementation of effective access arrangements will involve new costs that will be
outweighed by the benefits in terms of improved performance and lower costs to
users; and

it reflects a pre-occupation on Network Access part with the convenience of the
above-rail business groups. This shows an essentially anti-access and pro status quo
mindset on the part of Network Access.

Toll - the Protocols did not adequately address the conflict of interest inherent in QR’ s above-
rail business groups performing the train control function. This function must be under the
direct control and management of Network Access. QR’s proposal is akin to alowing airline
operators to have ‘real time’ control of their own and others' flight paths rather than Air
Traffic Control.

FreightCorp - there are no safeguards to provide comfort that the operation of the proposed
Protocols will not be subverted at the detail level such that a third-party operator is
continually disadvantaged. The Protocols fail to provide any mechanism for remedial action,
immediate dispute resolution or even for hearing complaints.

No train operator is going to be willing to compete with QR unless it has demonstrable
processes that would ensure the delivery of efficient, fair and unbiased train scheduling and
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train control services. Such processes need to go far beyond an ability to take QR to court for

hindrance. The operator will be out of business by the time such a remedy could be fought

and effected and the difficulty in proving acts of sabotage at the detail level make such

remedies impotent except for the most blatant examples. We would require very specific
performance outcomes, remedies and procedures that gave us confidence that, not only did we
receive the service expected, but that very real and immediate remedies were available in the
case that we believed we had not received that service.

Stanwell - scheduling and train control are important functions in the operation of a rail
network. These functions should be undertaken by an independent entity, clearly separated
from QR’s above-rail business groups. Thisis critical for the establishment of an appropriate
third-party access regime for the following reasons:

as QR’s above-rail business groups will be simultaneously controlling their own and
competing third-party operator’ s traffic, there are significant conflicts of interest;

the proposed Draft Undertaking, Protocols and associated plans will not necessarily
facilitate a commercially sound outcome. Given the discretion held by QR train
controllers in the day to day scheduling and control of the rail network, the Protocols
and Access Plans do not appear to be able to deal with potential issues relating to
conflicts of interest, accountability and transparency;

it is necessary to address rail customer concerns. Thisis a critical step to enable rail
users to realise benefits associated with effective competition;

any cost savings of an integrated structure would be far outweighed by the benefits to
the establishment of a dynamic and healthy Queensland rail market; and

information asymmetry will be a major obstacle for third-party operators as QR's
above-rail business groups, as the incumbent operator, will have a better
understanding of the below-rail network and likelihood of disruptions. Third-party
operators would therefore be less prepared to respond to unplanned disruptions which
could potentially affect haulage service quality.

The experience to date with ARTC and RAC suggests that the assignment of the train control
function to an independent entity may be successfully implemented.

Queensland Transport - it was not desirable for train control functions to be allocated to
above-rail business groups. However, there may be genuine management benefits in such an
arrangement.  Should above-rail business groups continue to have train control
responsibilities, the need for rigorous train control protocols and transparency would be
significantly increased.

ARTC - QR'’s proposal to perform the scheduling and train control functions within a
framework established by the Undertaking, the Protocols, Interface Plan and Access Plan goes

some way to mitigating the risk to third-party operators of QR’s proposed allocation of train

control within its verticaly integrated structure. However, there are still sufficient ‘grey’

areas in many of the guidelines to enable the business groups to inconspicuously gain a
competitive advantage. Many of the principles and guidelines incorporated in the Protocols

and plans are worthwhile and would provide a very sound management process if these
functions were carried out by a wholly below-rail entity. However, from a competitive
neutrality viewpoint, a better outcome would be achieved if there was no direct commercia

relationship between scheduling and train control functions and QR’s above-rail business
groups - this would instil greater confidence regarding access to the network in both
incumbent third-party operators and new entrants. The benefits of the ensuing growth would

flow to Network Access, and could far outweigh the up-front organisational expenditure
needed. Moreover, the reasons provided by QR for not altering its organisational structure,

namely cost and coordination, are internally focussed. It is not clear what incentive QR

would have to ater its organisational structure if it is - or is seen to be - stifling competition

on its network.

Submissions in response to the QCA’s Request for Comments Paper QR's Scheduling and Train
Control Protocols and Proposed Assignment of Marshalling Yards aso commented on the
performance of the scheduling function by the above-rail business groups. These comments
were made prior to QR’s decision to establish the Network Planning Centre to develop the
master train plan.

79



Queendand Competition Authority Chapter 3 — Ring-fencing Arrangements

Table 3: Performance of scheduling function by QR’s above-rail business
groups

Toll - it is entirely inappropriate that officers from QR's above-rail business groups be
involved in the assessment of available capacity for third-party operators, as this is a matter
for independent and impartial assessment by Network Access. Would QR's above-rail
business groups accept review of their capacity entitlements by third-party operators?

Queendland Transport - as a genera rule, it would be desirable that QR’'s above-rail
business groups not be involved in the assessment of available capacity - these business
groups should be treated like any other rail operator. QR intends to develop internal access
agreements in respect of all existing QR train services. Once these agreements are
established, available capacity could be determined solely by Network Access, based on the
requirement of above-rail operators and infrastructure capacity issues.

Stanwell - QR’s proposal for its above-rail business groups to prepare and implement the
daily train plan is not supported for the following reasons:

there are inadequate safeguards to address conflict of interest concerns;

there is no avenue for third-party operators to have input into this process; and
thereisan insufficient level of transparency under QR'’s proposed approach to provide
assurance that train path allocations are made in a competitively neutral manner.

Toll - it wasridiculous for QR to alow the daily train plan to be formulated by the above-rail
business groups as this is entirely a matter for Network Access. To alow QR above-rail
business groups to ‘fiddle’ with the train plans on adaily basis will not only cause confusion,
it will also create potentially significant safety issues. Under QR’s proposed approach, how
would the above-rail business groups coordinate their decision making process and how
would they communicate with other rail operators and ensure they received safe, consistent
and impartial decisions? QR’s proposed system is chaotic. The above-rail business groups
should have no role to play in amending the daily train plans and al communication
concerning desired amendments should be through Network Access who should decide
whether any change isjustified.

All stakeholder submissions considered that the QCA should approve any changes to QR’s
organisationa structure. However, different views were expressed as to how this should be
achieved.

Table4: QCA’srolein approving changesto QR’sorganisational structure

FreightCorp - the QCA Act provides the QCA with the necessary powersto approve changes
to QR’sstructure.

QMC - to the extent there is uncertainty regarding the QCA'’s legislative powers, the means
for giving effect to the QCA’s deterministic role in regard to amending undertakings should
be provided for in the initial Undertaking.

AMC, Stanwell, Toll - the issue of organisational restructures and draft amending
undertakings should be addressed in the initial Undertaking.

Queensland Government - the Undertaking should clarify the powers of the QCA in this
situation.

QCA’'s Analysis

Network Access, as network manager, is heavily reliant on internal service providers to perform
its functions, in particular, for infrastructure maintenance and construction, train control,
technical and safety services. From a ring-fencing perspective, the QCA would prefer that
Network Access was less reliant on interna service providers. The QCA'’s preference reflects
its concern that, where other parts of QR are required to advise and/or perform functions on
behalf of Network Access, the potential for conflicts of interest is magnified and/or it becomes
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harder to control the flow of access seekers confidential information within QR. This
necessitates a more significant regulatory burden being imposed on QR.

The QCA considers that major sendtivities raised by QR’s organisationa structure relate to the
assignment of management responsibility for:

short-term scheduling and train control functions;
marshalling yards, and
stations and platforms.*

In addition, the respective roles of the following groups within QR’s organisational structure
warrant consideration:

Technica Services Group;
Infrastructure Services Group;
Deputy Chief Executive’ s Group; and
the Safety Executive.
QR sassignment of management responsibility for scheduling and train control functions

Network Access' role within QR, a Government Owned Corporation with a commercial charter,
is the creation and sale of capacity on QR'’s network. The development of atrain schedule is the
means by which a rail network’s capacity, defined in terms of train paths, is alocated. The
performance of the train control function is the execution of the train schedule in real time and
isitself contained within the declaration of QR’srail transport infrastructure.

In this context, the QCA bedlieves that scheduling and train control unequivocaly should be a
core function of Network Access and not one that is contracted out to one of QR's above-rail
business groups. A magority of stakeholders concurred with this view. Moreover, it is
essentialy a natural monopoly function within a specified rail network. In principle, such a
function should be assigned to the rail manager, Network Access.

QR’s decison to establish a Network Planning Centre (NPC) within Network Access is
supported by the QCA. The QCA was concerned that, prior to the establishment of the NPC,
QR’'s above-rail business groups could have become involved in assessing the amount of
capacity that was available to their competitors and thus have early warning about competitors
proposed operationa arrangements and relationships with, in general, QR’s existing customers.
‘Signalling’ behaviour has proven to be a mgjor anti-competitive influence in other sectors, such
as telecommunications and €ectricity, with a corresponding adverse effect on the
competitiveness of emerging markets.

Nevertheless, the NPC's role will only be to develop the long-term schedule - the master train
plan. Once completed, QR proposes that the master train plan will continue to be provided to
QR’s above-rail business groups to develop the short-term schedules — the daily train plans —
and they would subsequently execute the daily train plans through the performance of the train
control function.

2 The implications of QR’s assignment of management responsibility for marshalling yards and stations and platforms are
discussed in Chapter 4.
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Notwithstanding the QCA’s support for the development of the master train plan being brought
solely within Network Access responsibilities, the Authority has outlined below what it
considers to be a number of problems posed by QR’s above-rail business groups performing the
short-term scheduling and train control functions.

Conflict of interest - there is a clear conflict of interest in QR’s above-rail business groups
performing train control and scheduling functions as they will be simultaneously controlling
their own and competing third-party traffic. This places these business groups in a position to
advantage their own traffic over third-party operators. For example, by giving QR trains
priority over those of its competitors, QR would confer upon itself a significant competitive
advantage.

When trains are running in accordance with scheduled times, the train controller’s task is to
implement the daily train plan. However, train controllers regularly will be required to use their
discretion to change the daily train plan in response to above-rail operators not adhering to
sectional running times or to unforeseen events, such as derailments or track flooding. In this
regard, it is evident that the conflict of interest faced by QR’s above-rail business groups in
performing the train control function poses particular difficulties. Every time a third-party
operator runs train services on QR’s network, it is effectively placing control of one of its key
strategic assets — its rollingstock — in the hands of its competitor. QR’s train control centres will
be making decisions that affect the quality of the service that a third-party operator can deliver
to its customer(s).

QR argued that a third-party operator’'s capacity entitlement will be specified in its access
agreement with QR. Consequently, QR has an incentive to ensure even-handed provision of
train control services to all operators on its network to avoid the legal consequences of
breaching an agreement. However, in practice, it could be extremely difficult to definitively
prove favouritism in atrain controller’s decison-making. Third-party operators are particularly
exposed to the risk of competitive disadvantage through the accumulation of numerous minor
favourable train control decisions being extended to QR’s above-rail business groups.

The QCA is dso concerned that, because of QR’s strong corporate culture, it is likely that train
controllers strongly identify with the above-rail business groups for which they work. The entry
of new rail operators onto the network, which pose a threat to these business groups, could be
viewed negatively. The QCA has received anecdotal evidence from a verticaly integrated rall
service provider in another jurisdiction confirming this likelihood.

Performance monitoring of the train control function - given the conflict of interest inherent
in QR’'s proposed train control arrangements, there is a very important need to monitor the
performance of this function. However, the performance of train control is difficult to monitor,
even if the data is available. This is because the train-control process can involve split second
decisions on matters that arise from events that occurred hours or even days beforehand.

The QCA recognises that train controllers often have to make decisions without the benefit of a
full-scale simulation to guide their routing or priority decisions and consequently can make
coordination mistakes. In this regard, decisions that adversely affect a third-party operator’s
train service may not have a malicious intent. However, that perception will persist while the
train control function is assigned to the above-rail business groups.

Efficiency of the scheduling process - QR’s argument that ultimate responsbility for
scheduling and train control lies with Network Access overlooks the redlity that it will be very
difficult for it to adequately perform that function when day-to-day scheduling and train control
is driven by the above-rail business groups. The day-to-day functioning will significantly
influence the master train plan and the scheduling and train control protocols.
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One of the major benefits of third-party access is the enhanced focus it potentialy provides to
QR’s capacity management. Contrary to QR’s argument that Network Access will be able to
focus on the strategic objective of improving capacity management rather than being pre-
occupied with day-to-day train movements, this objective may be compromised by assigning the
responsibility for certain train control functions with its above-rail business groups. This is
because these groups have a relatvely limited incentive to improve the efficiency of the
capacity alocation/management process, as this would facilitate the entry of potentia
competitors onto the network. Indeed, the QCA is puzzled by QR’'s concern that Network
Access could become preoccupied with day-to-day train movements, because such movements
are an integra part of a network manager’s core business activities and ultimately its
performance.

Furthermore, most Australian railways now see train control as the management and utilisation
of the rall infrastructure, rather than just making sure the trains run smoothly or incidents are
responded to. This suggests that the train control function should be aigned with the capacity
management function within Network Access.

Confidentiality - another major concern with locating responsibility for day-to-day train control
with QR’s above-rail business groups is the potentia for third-party operators confidentia
information, including operational details of their service, to be conveyed to their potentia
competitors in these business groups. Railway managers in other jurisdictions, ARTC and
RAC, have found that rail operators guard details of their train performance as closaly as
sendgitive financia information, fearing that it could be used against them in the market. For
example, arail operator may use train performance data to indicate to potential customers that a
competitor's services are unreliable.  ARTC and RAC have both included confidentiality
clauses in their agreements relating to train-performance information.

QR’s Ring-fencing Guidelines are intended to limit the potentia for inappropriate information
flows to occur. However, the history of ring-fencing in other jurisdictions has highlighted the
risk that the culture within QR’s above-rail business groups, derived from its verticaly
integrated structure, could overwhelm the intent of the Ring-fencing Guidelines. Assigning
train control to Network Access would facilitate a below-rail culture emerging in that business
group.

Organisational restructuring - the QCA bdieves QR's argument that it is unnecessary to
implement a costly organisational restructure because there are only a few third-party operators
currently using its network ignores the importance of establishing an appropriate below-rail
market structure prior to, or at least very early in, the development of the Queensland above-rail
market. The assignment of management responsibility for the scheduling and train control
functionsis a key element of the below-rail market structure.

It is not possible to estimate exactly how many third-party operators will enter the Queensland
above-rail market. However, in the QCA’s view, the key issue is establishing a below-rail
structure that does not distort the development of the above-rail market by raising barriers to
third-party entry. The below-rail market should be such as to alow dl ral operators to
investigate and pursue profitable opportunities in the above-rail market.

However, the number of third-party operators that actually enter the market is not the key
consideration. Rather, the mgor concern is to ensure an environment is created where vigorous
rivalry determines above-rail charges. The QCA estimates that the above-rail component of
rail-haulage charges is at least 50%, and in the absence of competition from road transport, the
only constraint on the level of that above-ral charge is the competitive environment amongst
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rail operators. The functiona assignment of train control potentially substantialy influences the
emergence of this vigorous rivalry in the above-rail market and consequently the level of above-
rail charges®

Indeed, the essence of QR’s judtification for the retention of short-term scheduling and train
control with its above-rail business groups is that these groups should be able to maintain a
significant competitive advantage in a third-party access environment. Inevitably, and despite
the absence of any overt intention to provide their own operations with an advantage, QR’s
above-rail business groups will have every incentive to organise below-rail schedules to suit
above-rail priorities, such as crewing, locomotive availability and so on. That is, the below-rail
function, which should be competitively neutral, could be subordinated to QR’'s above-rail
business priorities regardless of whether the individuas performing the task intend it or not.
However, such an outcome is clearly the antithesis of the environment third-party access is
intended to engender.

Review of train control arrangements - QR has argued that it does not believe the terms of the
QCA Act enable the QCA to examine the issue of structural change to QR in deciding whether
or not to approve a Draft Undertaking. In contrast, the QCA understands that the QCA Act
alows the Authority to examine the issue of structural change to QR in deciding whether or not
to approve a Draft Undertaking. The train control service was covered in the rail-transportation
declaration under Part 5 of the QCA Act.

Notwithstanding this difference in views, the QCA is concerned about QR’s argument that the
proposed 12 month review of an approved Undertaking should adequately provide for an
evauation of QR’s ability to provide an effective and fair train control service. Any changes
flowing from such areview would be a QR’s discretion, because the QCA would not be able to
impose a change in the allocation of the train control function at that time.

QR’s suggestion that it would reassign train control to Network Access after two years if an
advantage had been conferred on QR from its above-rail business groups performing the task
would be too late for third-party operators that gain access to QR’s network in that period and
experience problems in the performance of the train control function. While such third-party
operators would have recourse to arbitration under the QCA Act, the QCA believes that this
would be an unnecessarily time consuming and expensive way of resolving a matter that could
be addressed as part of the approva of the Undertaking.

Effectiveness of the Protacols - QR argued that the Protocols would govern the performance of
the scheduling, train control and associated incident management services by the above-rall
business groups and address the perceived risk that these business groups could manage day-to-
day train conflictsin away favouring QR’strain services.

In February 2000, following receipt of the Protocols, the QCA released a Request for
Comments Paper QR's Scheduling and Train Control Protocols and Proposed Assignment of
Marshalling Yards that sought stakeholders' views on whether the Protocols met the objectives
set by QR. The strong, unanimous view of stakeholders was that the Protocols did not achieve
the objectives set by QR, including adequately addressing the conflicts of interest faced by the
above-rail business groups. The Protocols are discussed in Chapter 6.

All of the issues discussed above highlight the potential for the effectiveness of the access
arrangements to be brought into question because QR’s above-rail business groups are proposed
to perform the short-term scheduling and train control functions. By undermining confidence in

2 The size of the Stanwell consortium tender and the projected growth in coal and minerals tonnages — discussed in Chapter
5 - suggest that potentially large third-party entry could develop in Queensland.
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the integrity of the access regime, both in terms of third-party operators perceptions of the
likelihood of receiving competitively neutral treatment and recelving protection for ther
confidential information, this has the potentia to serve as a barrier to entry.

QCA's proposed re-focussing of QR strain control centres

The QCA bdlieves that QR’s argument for assgnment of the train control function to its above-
rail business groups is heavily based on the purported efficiency gains from its integrated
structure. Consequently, the QCA regards the costs - including the loss of the efficiency gains -
associated with reassigning the function to Network Access to be an important factor in
determining its position on the assignment of short-term scheduling and train control
responsibility. These costs can then be compared with the benefits of potentia or actual
competition in the above-rall market, reflected in lower prices to end-users. The QCA adso
believes that third-party operators and customers are interested in such details, as they
ultimately would have to bear the costs of reassignment if it were to proceed. QR’s costing
estimates are discussed in the next section of this chapter.

Table 5 (below) outlines the key services performed by QR’s train control centres® The QCA
has separated these services into those of an above and those of a below-rail nature. The below-
rail services are core train control services that would need to be performed by train controllers
regardless of QR’s organisational structure and the assignment of functions within that
structure. The above-rail services reflect the extent to which QR has integrated the train control
centres into its above-rail business groups.

Table5 Functionsof QR’strain control centres

Below-rail Above-ralil

Short-term train scheduling Coordinating train crew change-overs

Short-term schedules are prepared 24 to 48 hours
in advance by planning officers in the respective
above-rail business groups. Network Access does
not have any input into these schedules beyond
preparation of the master train plan.

Ensuring that the rostered train crews make their
scheduled change-overs and do not work beyond
the length of their shift.

If train-running times depart from the schedules,
train controllers must use their discretion to effect
the crew change-over at the most convenient
revised time and location.

On-track train/traffic management

QR’'s train control centres manage traffic
movements in real time utilising the short-term
schedules, however, train controllers use their
discretion to change these plans in response to
unforeseen events eg unloading delays at a port, a
train derailment.

Coordinating the marshalling of rollingstock

Ensuring that the wagons and locomotives of QR’s
above-rail business groups are available when and
where they are needed.

24 QR has five train control centres located in Brisbane (Mayne and Central), Rockhampton, Mackay, and Townsville. The
structure (and number of personnel) of each train control centre varies somewhat. This appears to be driven by the nature and
volume of the train traffic each centre is responsible for managing and resource decisions within QR.
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Below-rail Above-ralil

Electrical control coordination

Management of the electricity overhead system
on the electrified parts of QR’s network,
including ensuring that there are no electricity
overloads on track sections and coordinating
maintenance work on the electrical system.

Coordinating the accumulation of loads for
general freight trains

Ensuring that that small consignments of general
freight from different locations are consolidated in
a particular location for transport to a different
location.

Rollingstock defect coordination

Facilitating the removal of traffic blockagesin the

Station security

Non-business hours video surveillance at Brisbane

event of locomotive break-downs (but not | metropolitan train stations.

accidents).

QR has advised the QCA that the performance of above-rail tasks by train controllers is greater
in non-business hours than during business hours. Thisis as a result of the train control centres
operating 24 hours a day, with train control staff working under a three-shift roster system,
whereas the mgjority of staff in the above-rail business groups work standard business hours.
Hence, certain tasks performed by above-rail business groups during standard business hours
are handed over to the train control centres to be managed overnight.

QR has advised the QCA that crewing is a more difficult issue for its coa and minerals trains
than for the metropolitan passenger trains because there is both considerably more variation in
train-running times and longer train journeys. Nevertheless, from the QCA’s perspective, train
crewing is fundamentaly an above-rail task and critica to the performance of the above-rail
business groups. In contrast, such a task has no relevance to the on-track traffic-management
task of the train control centre.

QR has implicitly recognised thisin its Brisbane Mayne and Mackay train control centres. The
QCA understands that, as a result of the heavy traffic flows on the Goonyella coal and Brisbane
metropolitan systems and hence the demanding nature of the train control task, certain train
controllers in these operational centres are dedicated to traffic management tasks and do not
perform any crewing tasks.

QR probably gains some cost savings from piggy backing the crewing function onto the core
tasks of its train controllers, subject to traffic flows not being too heavy. The flexibility gained
by train controllers working on a 24 hour roster system also allows crewing tasks to be
performed by these staff outside of standard business hours. If train control were to be assigned
to Network Access, QR’s above-rail business groups would be responsible for undertaking the
crewing task from inception to implementation, liaising with the train control centres regarding
the scheduling of its crew change-overs.

This would place the above-rail business groups in exactly the same situation as third-party
operators. The coordination within QR would be broadly the same, except that the train
controllers would be reporting to a different manager than the above-rail business groups,
whereas currently both report to the same manager. In addition, this would likely require
greater flexibility in the staffing arrangements of the above-rail business groups, athough the
QCA understands that certain staff from these groups aready work shifts.

The collection and dissemination of information on wagon/locomotive availability and freight
consolidation is a function of the quality of QR’s communications systems. Improvements in
information technology are expanding the quality and quantity of information available to
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network owners and above-raill operators concerning rea-time reporting of freight and
rollingstock movements. For example, there are now communications systems, such as RAMS
(Rail Access Management System), that alow rail operators to directly access information on
trains, rollingstock, containers and incidents on a confidential-user basis, as well as alowing for
billing of track users. The QCA considers that the use of such communications systems has the
potentia to improve co-ordination between a network manager and multiple rail operators using
its network.” Moreover, as a result of the increasing use of sophisticated communications
systems, the efficiency gains from integrating the train control and above-rail functions are
correspondingly reduced.

The QCA considers that QR'’s rollingstock marshalling and freight consolidation functions are
clearly important determinants of the overall performance of QR’s above-rail business groups.
In the context of third-party entry on QR’s network, the QCA does not believe that QR’s train
control centres should be taking prime responsbility for managing these tasks. As with the
crewing task, it is difficult to see QR’s train control centres developing an organisational culture
consistent with a track manager handling multiple rail operators when its staff perform critica
tasks for QR’ s above-rail business groups.

QCA’'s proposed reassignment of operational responsibility for scheduling and train control
functions

The QCA requested that QR provide information on the scope of staff movements and
associated costs involved in separating the core train control functions from the above-rail tasks
and reassigning the core train control function to Network Access a al QR'’s train control
centres.

QR'’s response to this request was outlined in the statement of QR’s position above. For its cod
operations, the cost is approximately $2.9m out of QR’s reassgnment figure for the whole of
Cod and Mainline Freight of $5.8m. This represents a 20% increase in the current cost of
performing the short-term scheduling, real-time train control and incident-management
functions at the train control centres.

Such a high cost implies that reassignment at all of QR’s train control centres in the coa
network entails significant efficiency losses for both Network Access and Coa and Mainline
Freight.

The QCA has a number of concerns with the underlying assumptions made by QR in estimating
the reassignment costs in that the data concerning the number of personnel required in the new
group structures was made on the basis of a ‘zero-base’ assessment of their respective needs.
Such an assessment assumes the new group structures are built from the ‘ground up’ and as a
result:

ignores the existence of any other business groups within QR, assuming the new above-
rail business groups and Network Access are sdlf-sufficient;

attempts to replicate the performance of the functions of the host business groups (the
above-rail groups with train control and Network Access without train contral). Thisfails

% QR's Coa and Mainline Freight group has a mainframe-based information-management system (called the Freight
Management System (FMS)) that allows coa customers to track where on a corridor the train carrying their product is
located and the estimated time of arrival at the journey’s end point. The FMSis discussed in more detail in section 3.4 of this
chapter in the context of third-party operators accessing confidential operational information.
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to take into account the change of focus of the new business groups and their integration
with the host business groups;*® and

ignores the interaction of individuals within these group structures. This results in a
tendency to exaggerate the required resources of the two new groups.

Overall, the QCA considers that it is unreasonable to assume the new business group structures
will not achieve some level of internal economies. Indeed, QR’'s own analysis reveals that in
some train control locations the number of personnel required for below-rail functions decreases
from that required under the old group structures, especially with the adoption of the universal
train control system. This result brings into doubt the robustness of the zero-based assessment
of the reassignment cost.

If train control were to remain with QR’'s aboveral business groups, issues would arise
concerning:

a reduction in Network Access costs arising from the stand-alone cost of service
provision currently allowed being overstated due to it contracting the above-rail business
groups to perform the scheduling and train control function;*” and

adjustments being necessary to maintain competitive neutrality between QR’s above-rail
business groups and third-party operators. For example, it may be necessary to take
account of the above-rail economies QR argues arise from vertical integration. QR has
argued that diseconomies of scae as aresult of Coa and Mainline Freight reassigning the
train control function are approximately 20%.

The QCA has concerns with the large differences in the implied above-rail train control
diseconomies of scae across QR’'s business groups, ranging from 5% for Metropolitan and
Regiona Services to 20% for Cod and Mainline Freight. While differences between business
groups could be expected given the varying nature of their operations, the magnitude of such a
difference is surprising. Whilst the Authority accepts that there are costs associated with the
integration of train control in Network Access, it has assessed those costs as being relatively
low. In the case of QR’'s coa services, these costs are estimated at below 0.1% of the total
revenue earned by its coal operations.?® Furthermore, the Authority expects that these costs are
likely to fall over time as new economies emerge from the integration of the entire scheduling
and train control function within Network Access.

In light of strong stakeholder concerns about potential conflicts of interest and what would
appear to be relatively small reassignment costs, the QCA believes that Network Access should
perform the core scheduling and train control function at Brisbane Central, Mackay,
Rockhampton and Townsville train control centres. The one exception is Brisbane Mayne train
control centre, which is part of QR’s Citytrain urban passenger operations.

% The QCA recognises that QR would need to make a conscious effort to more closely align the reassigned functions with
their host business groups, including some restructuring and re-skilling of the workforce.

2" The QCA has endorsed QR'’s estimate of the stand-alone cost of providing the train control function on the coal network in
the context of the development of reference tariffs.

% This figure takes the QCA’s $2.9m stand-alone cost estimate of the coal portion of the train control function on the coal
network, which reflects QR’s assumption of 20% diseconomies due to reassignment, and instead uses the Authority’s
assumption of 5% diseconomies due to reassignment. The 5% figure reflects an adjustment for the extreme assumptions the
QCA considers QR has used in deriving its reassignment diseconomies. The adjusted reassignment cost ($725,000) is
divided by $846m, QR’s total coal revenuesin 1999-00, to give afigure of 0.1%. If the $2.9m stand-alone cost estimate was
used without the QCA's adjustments, the reassignment cost would be around 0.3% of the total revenue earned by QR’s coal
operations. The QCA recognises that these figures are not precise estimates, but rather provide a reasonable estimate of the
order of magnitude of the cost of reassigning the train control function on QR’s coal network.
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The QCA believes that the benefits of potential or actual competition in the Brisbane urban
passenger market are not sufficiently great at present to warrant reassignment of this function
within QR. Therefore, the QCA would not object to the scheduling and train control function
for the Citytrain network being performed by QR’s above-rail business groups.

The Productivity Commission similarly argued in its Progress in Rail Reform Inquiry Report of

August 1999 that in Austrdia, there is no urban passenger market where consumers have a
choice between competing rail operators, athough there may be some competition between
urban passenger, non-urban passenger and freight operators for train schedules. In addition, it

argued that urban passenger services require that trains run frequently and to a complex

timetable, consequently, coordination of services to meet the timetable is likely to be more
effectively undertaken by a single operator.

The Productivity Commission noted that vertically integrated urban passenger operators in al
States except NSW undertake train scheduling. The QCA agrees with the Productivity
Commission that the relatively small size of urban passenger markets in Australia — and strong
competition from other transport modes — is likely to limit the scope of competition between
train operators for customers.

The QCA considers it is possible the balance of costs to benefits from the integration of the
Citytrain train control centre with Network Access may change over time. However, the QCA
does not believe that this is likely to occur within the proposed three year term of QR’s
Undertaking.

The QCA recognises that the proposed reassignment of the train control function will have
operationa effects on both the above-rail business groups and Network Access. This could
justify the development of transitional arrangements to assist these business groups to manage
the change without negatively impacting on QR’s above-rail operational performance or more
generdly on rail safety.

The proposed transitional arrangements are driven by QCA’s expectations of the likelihood of
third-party entry onto particular systems on QR’s network and hence the need for an appropriate
below-rail market structure to be put in place on those systems:

Mackay and Rockhampton should be moved within Network Access responsibilities
within six months of the Undertaking being approved; and

Townsville and Brisbane Central (freight) should be moved within Network Access
responsibilities within nine months of the Undertaking being approved.

Safety implications of reassigning train control function to Network Access

The thrust of QR’s paper ‘Why train control should remain as a contracted service provided to
Network Access Group by the Aboverail Groups is that reassigning management
responsibility for train control to Network Access threatens safety management on QR’s
network. QR focuses particularly on NSW, where it argues that a breakdown in
communications and poor interfaces between the various railway organisations has resulted in a
breakdown in safety management. QR implies that reassigning train control to Network Access
will result in asimilar outcome in Queendand.

The NSW Department of Transport has advised the QCA that it has serious concerns about
QR’sanaysis of the NSW data:

it is dangerous to discern trends in annua data because the same trend is not evident in
the underlying monthly data;
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the data has been aggregated to such a degree that causal factors have been eiminated
and incidents that bear no relevance to the performance of the train control function have
been included, in particular, incidents associated with derailments, assaults and public
deaths; and

the recording of data early in its history was not as rigorous as it has been in recent years,
which islikely to lead to a naturd trend increase in safety incidents.

In addition to the serious concerns raised by the NSW Department of Transport about QR’s
presentation of the NSW rail safety data, the QCA believes that QR has incorrectly implied that
reassigning its train control function to Network Access is akin to the arrangements applying in
NSW. In fact, an above-rail operator performs the train control function in NSW. The track
manager, RAC, was required to contract the State Rail Authority (SRA) (supplier of
metropolitan and country passenger services) to deliver train control services for both passenger
and freight above-rail operations. This is essentidly the train control model favoured by QR,
except that RAC and SRA are independent entities rather than being part of a verticaly
integrated entity.

The NSW Parliament recently passed the Transport Administration Amendment (Rail
Management) Bill 2000 — it is awaiting assent — which, amongst other things, establishes Rail
Infrastructure Corporation (the entity merged from RAC and Rail Services Austraia) as the
body responsible for network control of the NSW rail network. ?° The only exception to this is
if the Minister designates a rail operator as the body responsible for network control.  The
Minister’'s Second Reading Speech noted that this would alow SRA to be responsible for
network control in the Sydney area and Rail Infrastructure Corporation to be responsible for
network control elsawhere in the State. The Minister noted that the Special Commission of
Inquiry into the Glenbrook Rail Accident recommended this assignment of responsibilities.

In terms of a comparison with train control models adopted in other Australian jurisdictions, the
closest one to that proposed by the QCA is Westrail, a verticaly integrated organisation whose
train control function has been amalgamated with its network management function. Westrail’s
Network Divison provides train control services to interstate operators and internal Westrail
operators. The Audtralian Rail Track Corporation provides a somewhat different model because
it is a dedicated track manager, nevertheless, its train control centre in Adelaide manages al
train movements from Kagoorlie to Albury on the interstate line. Moreover, ARTC was
formed from the Track Access Unit, which performed the train control function within the
vertically integrated Australian Nationa prior to its sae.

The QCA bdlieves it is not currently feasble to make a sound comparison of actual and
measured safety performance of the ‘integrated with above-rail’ and ‘integrated with below-rail’
train control models given the relatively recent structural changes that have taken place within
the Audtrdian rail sector. Asaresult, the QCA believesthat it is not possible to unambiguously
endorse one model over the other as having a sounder safety performance.

Nevertheess, the QCA recognises that the train control function is a vital part of the safety
system on arail network and its proposa for reassignment is not intended to trade-off rail safety
for third-party entry on QR’s network. Indeed, the Authority believes, from a safety
perspective, the integration of the network management and train control functions within

29 The Bill establishes network control with respect to any part of the NSW rail network as: service planning (the
timetabling of rolling stock, including standard working and daily timetables, and planning the occupation of
railway track for maintenance and other service requirements); and real-time control (the actual control of the
movement of rolling stock, including train signalling and incident management).




Queendand Competition Authority Chapter 3 — Ring-fencing Arrangements

Network Access would be well suited to a network potentially handling multiple rail operators
safely.

Train contral is the central point for access to a railway, both by trains and other workers that
need access to the railway’ s infrastructure. The most important role of the train control centreis
the coordination of activities when a disruptive incident occurs on a corridor. Where an
incident occurs that disrupts the train schedule, train control becomes quite interventionist,
directing activities to return train running to the schedule. It is at these times that breaches of
safety protocols are more likely because of unusual events. Such events necessitate accuracy
and clarity of communication.

Communication protocols involving call signs, repeat back, confirmation and clarification
require strict discipline. The QCA understands that this discipline has been somewhat lacking
in Audtrdian railways generally. Over-familiarity, where assumptions are made concerning the
conveyor and receiver of information, has been a dominant factor in the cause of train accidents.
The best examples of strict communications protocols occur in air traffic control centres, which
internationally have a totally hands-off relationship with airline operators.

The QCA bdlieves that an improvement in any system will only occur when the parties involved
discuss issues, analyse data and trial new methods. The emergence of multiple rail operatorsin
other jurisdictions has brought new pressures onto the train control function particularly with
regard to priority alocation, but aso in ensuring that commercia rail operators are not
disadvantaged as a result of increased safety risk. The QCA believes that a train control centre
integrated with the network management function is best suited to managing these pressures.

Roles of Technical Services Group, Infrastructure Services Group, Deputy Chief Executive's
Group and the Safety Executive

In managing access to QR’'s network, including processing access applications, preparing
indicative access proposals and negotiating over the terms and conditions of an access
agreement, Network Access will need to draw on advice from other QR business groups and
corporate segments, in particular, Technical Services Group and the Safety Executive. It isaso
possible that advice could be sought from Infrastructure Services Group and the Deputy Chief
Executive’'s Group. As aresult, there is the potential for conflicts of interest to emerge and/or it
may become harder to control the flow of access seekers' confidentia information within QR.

Technical Services Group provides a range of services to both the above-rail business groups
and to Network Access, including engineering, signalling systems, supply, environment and
consulting services. Technical Services Group will generaly need to be consulted by Network
Access once a access seeker has lodged an access application and subsequently moves beyond
that point in the negotiation framework established by the Draft Undertaking. The segments
within Technical Services Group that will be consulted are the Environmental Unit regarding
the development of the environmenta risk management plan and the Rollingstock Engineering
Unit regarding rollingstock standards and the development of the joint safety risk assessment.
The Rallingstock Engineering Unit may be required to provide advice on a third-party
operator’ s rollingstock where it differs from the standards applicable for reference tariffs.

It is possible, but considerably less likely, that other segments within Technical Services Group
may need to be consulted by Network Access during the course of an access negotiation
process. These are the Civil Engineering and Signalling segments. The likelihood of such
consultation being necessary will depend on the nature of the access proposal, including the
third-party operator’s operational requirements, and can only be assessed on a case-by-case
basis.
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A smilar stuation emerges with the Deputy Chief Executive’'s Group. Its functions are
generdly internally focussed. For example, employee relations, property and strategic planning.
However, it aso manages the network communications system and performs a legal function.
Depending on a third-party operator’s operational requirements, consultation with Network
Access may be required on a network communications matter. The issue of lega advisers
within QR facing conflicts of interest through possibly advising both Network Access and the
above-rail business groups is discussed in section 3.4 of this chapter.

The Safety Executive within QR reports directly to the Chief Executive Officer. The Safety
Executive has responsbility for developing and controlling the implementation by business
groups of QR’s safety management system. The Safety Executive will always be consulted by
Network Access in the development of the joint safety risk assessment between QR and a third-
party operator.

The QCA believes that Infrastructure Services Group’s role within QR is purely as a below-rail
service provider. Network Access has signed internal-service contracts with Infrastructure
Services Group for the devel opment and maintenance of the network to agreed standards. In the
context of an access negotiation process, Infrastructure Services Group may be consulted
regarding an enhancement to the infrastructure proposed by a third-party operator. This could
provide an early signa of third-party entry, something the third-party operator would normally
want kept confidential. The potential exists for Infrastructure Services Group to ‘flag’ potentia
third-party entry on a corridor to the relevant above-rail business group.

It is clear there is the potentia for segments within Technical Services, Infrastructure Services
or the Safety Executive to receive information supplied to Network Access by a third-party
operator in the course of an access negotiation process which the operator perceives to be
confidential, for example, the characteristics of the operator’'s rollingstock or elements of its
environmental management system. The potential also exists for a access seeker or third-party
operator’s confidential information to flow from groups such as Technical Services to QR’'s
above-rail business groups in the course of their dealings.

In the absence of Infrastructure Services Group, the relevant segments of Technical Services
Group, and the Safety Executive being brought within Network Access, the QCA is only
prepared to approve the Draft Undertaking if strict, enforceable confidentiality arrangements
regarding the flow of third-party operators confidential information within QR can be
established. Such confidentiality arrangements are necessary to protect third-party operators
legitimate business interests and are discussed section 3.4 of this chapter.

Neverthdess, the QCA bdieves, over time, as the above-rail market in Queendand matures,
Network Access should become less reliant on other QR business groups to deliver its below-
rail services. This is likely to be a significant issue in the consideration of future draft
undertakings of QR.

QCA’'srolein approving QR’ s organisational structure

From a ring-fencing perspective, QR’s organisationa structure is of concern to the QCA first in
considering whether or not to approve QR’'s Draft Undertaking and second if, after an
Undertaking has been approved, QR decides to change itsinitial approved structure.

With respect to approving or not approving QR’s Draft Undertaking, the QCA understands that
paragraph 137(2)(eq) of the QCA Act permits the Authority to require a provision relating to
‘arrangements to be made by the owner to separate the owner’s operations concerning the
service from other operations of the owner concerning other commercia activity’. This would
alow an approved Undertaking to provide a substantive obligation on QR to separate staff
performing rail-infrastructure functions from those performing train-service functions.

92



Queendand Competition Authority Chapter 3 — Ring-fencing Arrangements

In addition, the QCA bdlieves that it must retain the ability to react to organisational restructures
during the term of an approved Undertaking that have fundamental implications for third-party
access to QR’'s network, for example, the abolition of Network Access. While QR committed in
para 3.2(a) that it would lodge an amending undertaking if it effected an organisationa
restructure that impacted on the contents of cl 3.2, this nonethelessis at QR’ s discretion.

In other words, there is no guarantee that access seekers' interests will be factored into QR's
decision whether or not to lodge an amending undertaking. For example, QR may perceive an
organisational restructure to raise no competition concerns for access seekers and not lodge an
amending undertaking.

In order to protect access seekers interests, the QCA has identified a number of functions
within QR that it considers are sufficiently sensitive from a third-party access perspective that,
if QR decides to reassign these functions during the life of an approved Undertaking, QR must
submit a draft amending undertaking to the QCA for approva before implementing the
reassignment.

The QCA believes that specifying these functions protects QR'’s | egitimate business interests by
providing certainty to QR as to the functions it performs that the QCA consders have
significant third-party access implications. Any changes QR makes to its organisational
structure not involving these functions would not require QCA approva via an amending
undertaking.

The functions the QCA has identified as requiring a draft amending undertaking if reassigned
are currently performed by Network Access, Infrastructure Services Group, Technical Services
Group and the Safety Executive and are as follows:

Network Access is abolished;

any of Network Access current functions, including the scheduling and train control
functions, are reassigned to any other QR business group;

any congtruction, maintenance or associated functions performed by Infrastructure
Services Group are assigned to the above-rail business groups,

any functions performed by Technical Services Group associated with the processing of
access applications are assigned to the above-rail business groups; and

the Safety Executive is subsumed within an above-rail business group.

The QCA’s main concern is that Network Access existing functions are maintained and that the
scheduling and train control functions are not reassigned to the above-rail business groups. As
noted above, the QCA expects, that over time, Network Access will take on additiona functions
currently performed in other parts of QR. The QCA’s subsidiary concern is that functions
clearly of a below-rail nature, for example, al functions performed by Infrastructure Services
Group, and/or functions directly involved in the processing of third-party access applications,
for example, Safety Executive, Rollingstock Engineering and Environmental Units, should not
be assigned to the above-rail business groups.
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QCA'’s Position
The QCA would favourably consider an Undertaking that:

assigned management and operational responsbility for
the performance of the scheduling function and train
control function to Network Access with the exception of
the Brisbane Mayne (Citytrain) centre;

if at any time during thelife of an approved Undertaking,
QR proposes to make any of the following changes to its
organisational structure which would adversely affect the
capacity of Network Access to reform its functions,
including if:

- Network Accessis abolished;

- any of Network Access current functions, including
the scheduling and train control function, is
reassigned to any other QR business group;

- any construction, maintenance or associated
functions performed by Infrastructure Services
Group are assigned to the aboverail busness
groups;

- any functions performed by Technical Services
Group associated with the processing of access
applications are assigned to the above-rail business
groups,

- the Safety Executive is subsumed within an above-
rail businessgroup,

it must submit a draft amending undertaking to the QCA
for approval;

The QCA seeks comments on the appropriateness of the proposed
transitional arrangements for the reassgnment of responsbility for
the short-term scheduling and train control function at the following
train control centres:

Mackay and Rockhampton to be moved within Network
Access responsbilities within six months of the
Undertaking being approved;

Townsville and Brisbane Central (freight) to be moved
within Network Access responsbilities within nine
months of an Undertaking being approved;
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3.3 Ring-fencing Guidelines

QR has advised the QCA that, in addition to the organisational, accounting and internal trading
arrangements established in Part 3 of the Draft Undertaking, it envisages its ring-fencing
arrangements operating at three levels. Firgt, a set of principles - along the lines of Schedule B
of the Draft Undertaking - will be incorporated as a schedule to the approved Undertaking.
Second, Ring-fencing Guidelines will be developed that explain the application of the ring-
fencing arrangements across the whole of QR and will be made available to access seekers.
Third, detailed interna procedural documents, possibly at the business group level, will be
devel oped.

The issue of how QR proposes to manage the flow of third-party operators confidentia
information (cl 4.2) is closely linked to its Ring-fencing Guidelines and is discussed in this
section of the Draft Decision.

QR’s Position

QR originally proposed to develop Ring-fencing Guidelines within three months of the approval
of the Undertaking. The Guidelines were to reflect the principles and address the issues
identified in Schedule B: para 3.5(a) * The Guiddines would be made available to the QCA for
review if required. The QCA could require QR’'s performance in complying with the Ring-
fencing Guidelines to be audited on an annua basis. para 3.5(b).

QR sated in its supplementary submission to the QCA’s Request for Comments Paper
Queendand Rail Draft Undertaking paper that its Ring-fencing Guidelines would be made
available to access seekers as part of the preliminary information to be provided in accordance
with para 4.3(c).

QR subsequently provided the QCA with arevised draft of Schedule B. QR advised the QCA it
intended that a revised Schedule B would form a supplement to Part 3 of the Undertaking, in
order to ensure a comprehensive statement of its ring-fencing principles was contained in the
body of the Undertaking.

The revised Schedule B outlines QR'’ s ring-fencing objective and its ring-fencing principles and
processes, covering scheduling and train control, information management, compliance issues,
and roles and responsibilities of its staff with respect to its Ring-fencing Guiddines. The
provisions of the revised Schedule B are as follows:

Ring-fencing objective - QR's stated ring-fencing objective is to ensure it does not engage in
conduct aimed at preventing or hindering a user’ s access to the declared service under an access
agreement or a determination.

%0 schedule B outlined a set of ring-fencing principles and issues. The principles were as follows: assist in meeting QR’s
obligations under s104 of the QCA Act; ensure that QR's above-rail business groups are not placed at a competitive
disadvantage in relation to the negotiation and provision of access; and retain the economic and other benefits which come
from QR’s vertical integration, subject to its obligations under the Undertaking and the QCA Act. The ring-fencing issues
were as follows: provision of a framework for the movement of third-party operators confidential information within QR;
protection of QR’sintellectua property and the intellectual property rights of third-party operators; requiring al QR staff and
contractors involved in the provision of access to undergo training in relation to the Ring-fencing Guidelines; establishing
staff transfer and secondment procedures to assist in protecting third-party operators confidential information whilst not
unreasonably limiting QR employees career paths; establishing a register to identify ring-fencing issues and the actions
taken to resolve them; establishing procedures to conduct investigations into potential breaches of the Ring-fencing
Guidelines; and providing for audits of QR’s compliance with the Ring-fencing Guidelines.
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Scheduling and Train Control - Principles outlined by QR concerning network capacity
management and the objectives of train control are discussed by the QCA in Chapter 6.

I nformation management - QR has outlined the following principles:

Subject to the exceptions noted at para 4.2(c), Network Access will only use confidential
information supplied to it by third-party operators for the purpose for which it was
disclosed;

Network Access staff who have access to confidential information will not disclose the
information to any person outside of Network Access, unless one or more of the
exceptions noted in para 4.2(c) apply, or it is necessary for Network Access to disclose
the information to respond to an access inquiry in the manner provided in Part 4 of the
Draft Undertaking;

Network Access will not disclose confidential information to those segments of QR
responsible for the commercial arrangements associated with QR operated train services
without the approval of the owner/third-party operator who provided it;

Network Access will not disclose confidential information to those segments of QR
responsible for providing train control, scheduling and timetabling services on a day-to-
day basis for the QR Network prior to the finaisation of access arrangements, after which
necessary information will be given for the purpose of ensuring that the obligations of the
respective QR parties established in internal service agreements are met;

al QR employees externa to Network Access, who have access to any confidential
information obtained from Network Access, will comply with the same confidentiality
principles as Network Access personnel; and

where QR engages a consultant, contractor or agent external to QR and provides them
with confidential information belonging to a third-party operator, they are not to use the
information for a purpose other than that for which it was provided, or disclose the
information to any other person(s).

QR proposes the following processes to support these principles:

QR will develop a framework for managing the movement of information within QR to
protect the confidentiality of information provided by railway operators, including both
third-party operators and QR railway operators;

QR will implement security measures to protect the integrity of the above eectronic and
paper-based confidential information;

where QR engages a consultant, contractor or agent external to QR and provides them
with confidential information supplied by a third-party operator, they will be required to
provide a written undertaking that they will not use the information for a purpose other
than that for which it was provided, or disclose the information to any other person(s);
and

QR will develop procedures for managing secondments and transfers between Network
Access and QR raillway operators to minimise the impact of such movement on the
integrity of confidential information supplied by third-party operators and within
Network Access control.
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Compliance issues - QR has outlined the following principles:
QR will promote a culture of compliance in regard to ring-fencing;

QR will monitor and enforce compliance with the Ring-fencing Guidelines as part of its
governance and due diligence in regard to ring-fencing; and

QR will periodically evauate its Ring-fencing Guidelines to ensure their ongoing
effectiveness and relevance, to identify and understand reasons for non-compliance and to
identify and to facilitate continuous improvement.
QR proposes to develop a compliance system in accordance with AS 3806 (Compliance
Programs)** that will comprise structural, operational and maintenance elements to facilitate
compliance with the Ring-fencing Guidelines.
Structural elements - QR has made the following commitments:

a Ring-fencing Compliance Policy endorsed by the QR Board and Senior Executive; and

resources to ensure QR employees meet their obligations under the Ring-fencing
Guidelines.

Operational eements - QR will develop aring-fencing register to record:
questions of interpretation;
suggestions for improvement;
changes to procedures or controls;
action taken in response to audits; and

notification of actual/potential breaches, complaints received and any resultant action
taken.

QR aso proposes to establish complaint-handling procedures to deal with complaints received
from third parties that QR has breached its Ring-fencing Guidelines as well as alleged breaches
reported by QR employees. These will specify the procedures and the responsibilities of
relevant personnel in conducting investigations.

Maintenance elements - QR states that education and training will ensure al QR employees
and contractors dealing with third-party access have an understanding of the Ring-fencing
Guidelines and their responsibilities in relation to the guidelines.

QR aso proposes to include audit and review processes to alow for both internal and externa
audits of QR’s compliance with the Ring-fencing Guidelines.

The success of the compliance system will be measured against predetermined performance
standards and reported to QR’s Compliance Committee or equivalent.*

81 Australian Standard AS 3806: Compliance Programs was released by Standards Australia in 1998. It applies to
legislation, regulation, industry codes and entity standards. It provides a guide for agencies in establishing, implementing
and managing an effective legal compliance program.
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Roles and responsibilities - QR proposes to develop a statement setting out the roles and
responsibilities of relevant staff in regard to the Ring-fencing Guidelines and distribute these to
al relevant employees. This is to ensure that all managers will understand, promote and be
responsible for, compliance with the Ring-fencing Guidelines as they apply to activities within
their day-to-day responsibilities.

Stakeholder Comment

It should be noted that these stakeholder comments relate to the earlier version of the
Ring-fencing Guidelines provided in QR’s Draft Undertaking. As noted above, QR has since
provided arevised draft of Schedule B.

Stakeholders generally expressed dissatisfaction with the Guidelines and as a result proposed
amendments.

Table 6: QR’s Ring-fencing Guidelines

AMC, Stanwell - the parameters outlined in Schedule B fall well short of the types of ring-
fencing guidelines necessary for an effective undertaking. Ring-fencing of capital investment
decisions, senior management decision-making and the operation of the QR Board would
need to be considered.

QMC - the principles and parameters are very broad. It is not possible to offer a sensible
assessment in the absence of a draft of the Guidelines themselves.

Toll - the scope of the Ring-fencing Guidelines is entirely inadequate. The Guidelines need
to contain much more detailed information, as found in the Ring-fencing Guidelines for the
Gas Code, the National Electricity Market, and telecommunications provisions in Part XIc of
the Trade Practices Act 1974. There should be an explicit requirement in the Undertaking -
not the Ring-fencing Guidelines - that QR must not hinder or prevent access and must ensure
that access to the declared service by the access provider is not on terms more favourable than
those available to the access seeker.

Queensland Government - it may be necessary for external scrutiny of the Ring-fencing
Guidelines to ensure the effectiveness of the ring-fencing arrangements over time. This may
be especially the case regarding train control and access to stations and platforms and
marshalling yards where information flows and decisions will involve QR’s above-rail
business groups.

Another important issue is whether the QCA has sufficient knowledge to determine whether
5104 of the QCA Act is effectively being breached as a result of the breach or inadequacy of
Ring-fencing Guidelines.

Great Southern Railway - the Undertaking should address clearly the procedures to gain
access to other facilities controlled by QR as a part of its above-rail operations.

National Rail - there was a need for legally enforceable ring-fencing obligations, including
legal remedies for parties suffering loss or damages. h other jurisdictions, ring-fencing
mesasures typicaly include:

statutory obligations relating to confidentiality carrying substantial penaJti05;33
regulatory power to investigate reported breaches;

separation of the contestable and monopoly portions of the integrated organisation;
audit and review by a statutory regulator (eg. the QCA); and

recourse to legal remedies in the event of apprehended or alleged actual breaches.

FreightCorp, Queensland Gover nment - the parameters are a reasonabl e starting point from
which to develop detailed guidelines. However, the crucial issue would be the final form of

32 The performance standards are not specified.
% The QCA has no power to impose statutory penalties.
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3.4

guidelines that are accepted by the regulator and parties reliant upon ring-fencing
arrangements.

FreightCorp - the Guidelines should not be physically part of the Undertaking given their
anticipated comprehensive nature. The Undertaking should incorporate the principles to be
included in the Guidelines - as currently incorporated in Schedule B of the Undertaking -
along with the machinery for their implementation and on-going management.

RBTU - Another view was that QR is subject to the same legal remedies as any client of any
business that engages in unethical practices with information supplied in the normal course of
business.

QCA’'s Analysis

The QCA concurs with the general stakeholder view that QR's Ring-fencing Guidelines
contained in Schedule B of the Draft Undertaking provide insufficient detail to make an
adequate assessment of QR’ s proposed ring-fencing arrangements.

QR’s revised Schedule B has refined QR’s ring-fencing objective and aso provides some
additiona detail with respect to the processes QR proposes to implement to protect third-party
operator's confidential information and to facilitate compliance with the Ring-fencing
Guidelines. However, in terms of content, the revised Schedule B is broadly the same as the
version contained in the Draft Undertaking.

The QCA believes that the principles and high level processes outlined by QR in its revised
Schedule B generaly reflect desirable arrangements for protecting third-party operator’s
confidentia information and facilitating compliance with the Ring-fencing Guidelines.

Nevertheless, given the importance of ring-fencing arrangements to the effective operation of
third-party access, reflected in the strength of stakeholder comment on the issue, the QCA is
primarily concerned that the Ring-fencing Guidelines establish both enforceable obligations on,
and rights of, QR and access seekers. Ring-fencing arrangements that are legally enforceable
are essential to ensuring both parties’ legitimate business interests are protected. Consequently,
the QCA bedlieves that there needs to be refinement of a number of the high-level processes QR
has proposed in its revised Schedule B in order to establish enforceable obligations.

The QCA consders that the areas of greatest sensitivity regarding enforceable rights and
obligations are:

the protection of confidential information;
investigation and reporting of alleged breaches of the Ring-fencing Guidelines; and
compliance auditing.

The QCA’s position on these matters is discussed in detail in the following sections of the
chapter.

Protection of confidential information
QR’'s Position
QR and a third-party operator will, at al times, keep confidential and not disclose to any other

person, confidential information exchanged as part of access negotiations without the
information provider’s approval, except where disclosure is in accordance with para 4.2(c).
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Confidentia information is defined in the Undertaking as any information, data or other matter
marked confidential by a party when disclosed to the other party or disclosed to the other party
with an express requirement in writing that it be treated as confidential, where such information,
data or other matter: (i) is not dready in the public domain; (ii) does not become available to the
public through means other than a breach of confidentiality; (iii) was not in the other party’s
possession prior to such disclosure; and (iv) is not received by the other party independently
from athird-party free to disclose such information, data or other matter.

If required by either party, the parties shall enter into appropriate confidentiality arrangements
to reflect this obligation: para 4.2(a).

Both parties will ensure that al confidential information is used only for the purpose for which
it was provided: para4.2(b).

QR makes an exception to the confidential information disclosure provisions in specific
circumstances, including where disclosure is to a range of advisers, including the recipient’s
lawyers, financial institutions and consultants; para 4.2(c)>*

The additional principles outlined in revised Schedule B concerning the flow of confidentia
information were outlined in the previous section. The most significant additions to Schedule B
in the Draft Undertaking were that:

the exceptions in para 4.2(c) are extended such that Network Access could disclose
confidential information to other segments of QR in order to respond to an access inquiry;

Network Access will not disclose confidential information to those segments of QR
responsible for commercial arrangements associated with QR’strain services,

Network Access will not disclose confidential information to those segments of QR’s
above-rail business groups responsible for providing scheduling, train control and
timetabling services on a daily basis prior to the findisation of an access agreement.
After finalisation, necessary information will be provided for the purpose of ensuring
QR’sobligations in internal service agreements are met;

al QR employees external to Network Access who have access to confidentia
information obtained from Network Access will comply with the same confidentiality
principles as Network Access personnel; and

where QR provides a consultant/contractor/agent with a third-party operator’s
confidentia information, the information must be used for the purpose for which it was
provided and not be disclosed to another person.

QR stated inits initia submission to the QCA’s Request for Comments Paper Queendand Rail
Draft Undertaking that the confidentiality arrangements are a structural issue and therefore
beyond the QCA’s power in consdering whether or not to approve the Draft Undertaking.
Nevertheless, it argued that the professional and ethical obligations of advisers are sufficient to
guard against potential breaches of confidentidity. QR indicated that it aready adopts a
practice of alocating specific solicitors to particular business groups. However, it also noted
that solicitors are a scarce resource and there may be a need to vary the role of solicitors within
the organisation from time-to-time. QR aso stated that both internal and externa advisers

% Under sub-cl 4.1.2(a), QR reserves itself the right to cease negotiations with access seekers who do not observe the
relevant obligations and processes in the Undertaking. This would include para 4.2(c). However, the Draft Undertaking is
silent on what happensif QR breaches this paragraph.
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would be subject to the Ring-fencing Guidelines, which put into effect the confidentiality
obligations in the Undertaking.

QR stated that common law consequences will flow from any breach of the confidentiality
provisons in the Undertaking, either by QR or a third-party operator. As such, it did not
believe that it is appropriate to include references to such remedies in the Undertaking.

Stakeholder Comment

Stakeholders have not had the opportunity to comment on the additional confidentiality
principles outlined in QR’s revised Schedule B. Nevertheless, stakeholders made a number of
suggestions regarding appropriate arrangements to protect an access seeker/third party
operator’s confidentia information.

Table 7: Confidentiality

ARTC - cl 4.2 of the Draft Undertaking should refer specifically to QR business units -
including Network Access - rather than leave it to the Ring-fencing Guidelines to address this
level of detail. The guidelines should only include measures and procedures for ensuring
compliance with the confidentiality cl.

AMC - there is no reason why capacity, cost and pricing information supplied by Network
Access would need to be confidential.

QMC - dl access agreements should be registered with the QCA and made discoverable,
however, the parties confidentiality requirements during the negotiation phase should be
respected.

Queensland Government - the Ring-fencing Guidelines could establish the parameters
within which negotiations regarding confidentiality arrangements take place. While
prospective third-party operators should guide the QCA on this issue, it would be reasonable
that confidentiality arrangements be left up to the individual access seeker to negotiate with
QR against abackground of incontrovertible rights.

Toll - athird-party operator should be informed in advance if any confidential information is
to be disclosed to enable it to take appropriate action.

AMC - information marked as confidential should not be released to anyone in QR, other
than those involved in Network Access. Agreement of the third-party operator should be
obtained before divulging information to another party.

FreightCorp - it is noteworthy that QR, like all monopolists, attempts to shroud its operations
by requiring as much information as possible to be quarantined as confidential. Our
experience has been similar with other monopoly infrastructure owners. It is FreightCorp’s
view that QR’s requirement that access prices be treated as confidential is contrary to the
public interest and serves no other purpose than to protect QR’s privileged position. QR’s
access prices are not sensitive in the normal commercial sense — where is the competitor who
can take advantage? Rather, it would appear that the only scrutiny that QR is seeking to avoid
isthat of the regulator.

The confidentiality of access prices appears to even contradict QR’s own policy of publishing
reference tariffs. Why would a deviation from a reference tariff be confidential if it is

availableto all parties for the same service?

RTBU - the confidentiality arrangements proposed by QR in the Draft Undertaking are
reasonable.

A mgority of stakeholders thought it was inappropriate for QR to use the same
solicitors/advisers for above and below-rail activities, as this would be a clear conflict of
interest. One stakeholder argued that this separation is one of the essential elements of the ring-
fencing arrangements.

101



Queendand Competition Authority Chapter 3 — Ring-fencing Arrangements

Table8: QR’sLegal Advisers

National Rail - the above and below rail portions of QR should engage legal and other
advisers from different firms to remove any reasonable doubt about observance of probity in
thisarea.

Toll - Network Access should have separate lawyers who can deal appropriately with
confidential information and, further, this requirement should be expressy contained in the
Ring-fencing Guidelines.

Great Southern Railway, RTBU - the disclosure of confidential information to legal and
accounting advisers is reasonable given the codes of practice within these professions.

Great South Railway - given that consultants vary widely in size and competence, and in
many circumstances operators will require much more certainty about the security of
confidential information, permission to disclose information to a named consultant should be
sought on an individual basis.

Stanwell - this separation is one of the essential elements of the ring-fencing arrangements.

AMC - this separation would be necessary to provide confidence in the ring-fencing
arrangements.

QMC - this problem will not be confined to Network AccessQR’s lawyers. It could also
arise in regard to advisers of any kind, and highlights one of the basic, insoluble
contradictions between vertical integration and non-discriminatory access.

Queensland Gover nment - thisis acommercial issue for QR to resolve with the QCA.
QCA’sanalysis
Power of QCA to approve

The confidentiality elements of the ring-fencing arrangements are a fundamental part of the
Draft Undertaking. The QCA does not accept QR’s view that this is a structural issue beyond
the QCA’s power in considering whether or not to approve the Draft Undertaking.

The protection of access seekers confidential information is likely to be critica to the
introduction of above-rail competition. For example, an access seeker may not want its interest
in running services on a particular corridor to be brought to the attention of an incumbent QR
above-rail business group.

QR sdefinition of confidential information

The QCA has some concerns with QR’s proposed definition of confidential information. In
particular, the definition defines confidential information as ‘any information, data or other
matter marked confidential by a party when disclosed’. This would exclude information of a
confidentia nature that was not marked so, and may therefore be too narrow. To remove doubt,
where a third-party operator marks information as confidential or indicates its confidential
nature as part of its disclosure then it should be deemed to be confidential.

The QCA believes that the inclusion of a more genera definition of confidential information is
appropriate.  This would be consistent with practice in other jurisdictions. Confidential
information is defined in the NSW rail access regime as that information which is *not publicly
available and the disclosure of which might reasonably be expected to affect materialy the
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commercia affairs of aperson’ *® The QCA believes this broader definition is more appropriate
for QR’s Undertaking. This is because it is reasonable to expect that most matters about a
negotiation will be confidential, including the fact of the negotiation itsalf.*

The QCA condders that the definition of confidential information should also include derived
information, in other words, any notes, calculations, conclusions, summaries or other material
derived or produced partly or wholly from any confidential information.

In addition, the word ‘lawful’ should be inserted before the word ‘possession’ in the definition
of confidential information in Part 8 of the Draft Undertaking and cl 4.2 should refer not only to
confidential information exchanged as part of the negotiation process but aso exchanged
throughout the duration of an access agreement.

Finaly, the QCA considers that the Undertaking should specifically recognise that information
reasonably necessary to be disclosed by a third-party operator to customers or potential
customers in the course of and for the purpose of furthering its business is not confidentia
information.

Enforceability of ring-fencing arrangements

The QCA is primarily concerned that an approved undertaking gives rise to incontrovertible
rights and obligations with respect to ring-fencing arrangements. This is particularly important
with respect to QR’s handling of an access seekers' confidential information prior to the signing
of, and during the term of, an access agreement.

Accordingly, the QCA considers it desirable the Undertaking sets out the rights that either party
can expect of the other in relation to the disclosure and treatment of confidential information.
This way, the parties can engage in the information exchange that necessarily forms part of
contract negotiations confident in the knowledge of the legally enforceable confidentiality
obligations that attach to the information. It may aso be desirable to supplement these basic
obligations.

The QCA believes that enforceable rights regarding the protection of access seekers
confidential information could be established within a three-tier framework specified in the
Undertaking, as follows:

al QR saff likely to be disclosed third-party operators confidential information execute
confidentiality deeds which acknowledge the staff members confidentiality obligation to

QR;

an acknowledgment register to be established within QR for confidential information
disclosed in the context of a particular access application; and

an acknowledgment register to be established within QR for written information marked
confidential which is supplied by a third-party operator in the context of a particular
access gpplication.

% Similarly, the ACCC'’s Code of Access to Telecommunications Transmission Towers, Sites of Towers and Underground
Facilities defines confidential information as including all ‘information....commercia knowledge etc. of a confidential
nature....relating to or developed in connection with or in support of the business of acarrier’.

% However, if either party is seeking capacity that is the subject of another current negotiation, both parties should be aware
of the fact.
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The purpose of the first tier is to establish an overarching responsibility on all QR staff likely to
be disclosed an access seeker’s confidentia information, whether that is in an ord or written
form, during an access negotiation or over the course of an access agreement. While the QCA
does not envisage individua officers being potentialy liable for breaching an access seeker’s
confidentiality, requiring a personal commitment through signing a confidentiality deed and
acknowledgment registers would emphasise that it is ultimately individuals who breach
confidentiality undertakings. In the QCA’s view, the following QR staff are likely to be
disclosed an access seeker’ s confidential information:

all Network Access staff;

Group General Manager Technical Services Group;

all staff within the Rollingstock Engineering Unit within Technical Services Group;
all staff within the Environmental Unit within Technica Services Group;

all staff within the Safety Executive;

Group Genera Manager Infrastructure Services Group;

Corporate Counsdl; and

all other in-house legal advisersinvolved in advising Network Access.

The issue of disclosure of confidentia information to QR’s internal advisers is discussed in
detail in the next section of the chapter.

The purpose of the establishment of an acknowledgment register under the second tier is to
provide an ongoing record of those persons to whom confidential information is disclosed. It
would buttress corporate responsibility and provide an audit trail regarding information
disclosure within QR. At the same time, the QCA accepts that, given a broad definition of
confidential information, as proposed in this Draft Decision, there could be practical difficulties
in recording all information exchanged in what could be expected to be a series of access
negotiations of a generaly iterative nature. For example, should the register be signed for each
piece of confidential information disclosed and/or each time a Network Access officer discusses
with an officer from the Environmental or Rollingstock Engineering Units a particular aspect of
athird-party operator’ s access application which incorporates confidential information?

To minimise such practica difficulties, the QCA bdlieves that this acknowledgment register
would only need to be signed once by each receiving QR officer outside of Network Access in
the context of a particular access negotiation/application/agreement. The QCA recognises that
different segments within Network Access may need to consult regularly regarding a particular
access-negotiation.  Requiring an acknowledgment register to be signed to reflect this
consultation — oral or written —would place an unnecessary burden on Network Access staff.

The third-tier register is aimed at written confidential information that is marked confidential.
In other words, the status of this confidential information is beyond doubt, and to recognise this
the information has its own register. In the context of a particular access negotiation process, a
third-party operator could ensure that al its confidentia information disclosed to QR is in
written form and has its status clearly marked on the documentation. Each piece of confidential
information received by QR officers outside Network Access in this way would require a
signature on an acknowledgment form and on the register.
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The difference in purpose of the second and third tiers of the framework is that the second-tier
register might include oral confidential information exchanged in a phone conversation whereas
the third-tier register has only written confidentia information clearly marked as such.

If the three-tier framework were specified in the Undertaking, a third-party operator would have
legal recourse in the event of confidential information inappropriately flowing to one of the
above-rail business groups. This would be dependent on the third-party operator establishing a
breach of the provisions of an approved Undertaking. *’

The QCA endorses the principle in para 4.2(a) which states that, if required by either party,
appropriate confidentiality arrangements could be entered into to reflect the obligation that
confidential information exchanged as part of the negotiation process would not be disclosed
without the approva of the party who provided it. However, the Draft Undertaking does not
define the arrangements that would apply in such a case. Consequently, it is possible that either
party’s desire to establish appropriate confidentiality arrangements could be thwarted through
disagreements as to what those arrangements might be.

The QCA considers that, given the importance of protecting an access seeker’s confidential
information, it may be appropriate for the Authority to reserve the right to establish a deed that
either party could enter into at their discretion. The QCA would review the need for such a
confidentiality deed over time, reflecting upon the operation of the relevant confidentiaity
provisions of an approved undertaking.®® This of course, would not impede QR access seekers
agreeing upon their own specific arrangements.

The QCA recognises that reserving itself the right to develop a confidentiality deed could be
seen as potentially imposing an onerous regulatory burden on QR. Nevertheless, the regulatory
burden inherent in confidentiality deeds reflects the fact that Network Access exists within a
vertically integrated organisation where above-rail business groups within that organisation face
a potential competitive threat from third-party operators. Moreover, QR has established a
functional alocation that necessitates Network Access seeking advice from other segments
within the organisation in order to process access applications. These other segments also
advise the above-rail business groups.®

Disclosure of confidential information to internal advisers

QR’s revised Ring-fencing Guidelines contain similar principles to those contained in the
National Gas Code® and the TAF Telecommunications Access Code™. In general, these

37 Section 150A of the QCA Act provides that * a responsible person must comply with an approved access undertaking given
biy, or applicable to, the responsible person’.

% |n practice, if aconfidentiality deed was to be specified, the QCA envisages that an access seeker exercising its right would
execute the deed with QR, the corporate entity, rather than Network Access or any other QR business group. Thisis because
QR is a statutory government owned corporation with the powers of a natural person — subject to certain restrictions —
whereas Network Accessis merely a‘business group’ of QR. Assuch, it lacks the capacity to be sued as an entity separate to
OR.

% As discussed in section 3.1 of this chapter, under QR'’s functional allocation of responsibilities, Network Access will need
to seek the advice of Technical Services Group and the Safety Executive to process a third-party operator’s access
application. Infrastructure Services Group may also need to be consulted.

4 This code requires a service provider to establish arrangements that, at a minimum, ensure that: (&) confidential
information provided by a user or prospective user is used only for the purposes for which it was provided and is not

disclosed without their consent (except where such information is in the public domain or to comply with any law etc); and
(b) confidential information which might reasonably be expected to materially affect the commercial interests of a user or
prospective user is not disclosed to any other person without the permission of the user to whom the information pertains; and
(c) marketing staff of a service provider are not also working for an Associate, and vice versa.

4l The TAF Telecommunications Access Code (approved by the ACCC in January 1998 and applying to declared services)

requires that confidential information of an access seeker (a) must only be used by an access provider to undertake planning,

maintenance or re-configuration of its network for the purposes of the agreement or billing as required by the Australian

105



Queendand Competition Authority Chapter 3 — Ring-fencing Arrangements

require that confidential information is only used for the purpose for which it was disclosed and
that, where such information is disclosed to a third-party, it is only with the prior consent of the
information provider.

The QCA believes that QR’'s Undertaking should provide that a third-party operator's
confidential information must only be used for a permitted purpose, that is, to respond to an
access application, develop an indicative access proposal or execute and administer an access
agreement.

Network Access has to disclose confidential information to other segments within QR to
progress the assessment of an access application. The expected flow of information within QR
as it responds to an access application and subsequently negotiates an access agreement in
accordance with the negotiation framework established in the Draft Undertaking was discussed
in section 3.2 of this chapter.

The QCA bdlieves that the Undertaking should define the segments of QR where disclosure can
occur without a third-party operator’s consent but have the acknowledgment process operating
for officers receiving that information. The following persons and/or segments should be
defined as the allowed segments of confidentia information convergence:

Chief Executive Officer and Board;

Group Generd Manager Technica Services Group;
Rollingstock Engineering Unit within Technica Services Group;
Environmental Unit within Technica Services Group;

Safety Executive,

Group Genera Manager Infrastructure Services Group; and

Corporate Counsdl.

Given QR’'s organisationa structure and associated functional alocation, officers in these
positions or work groups could be expected to be disclosed confidential information belonging
to an access seeker in the context of an access negotiation or during the term of an access
agreement while at the same time advising the above-rail business groups on related matters.
With the exception of the Chief Executive Officer and the Board, the officers in these positions
should be required to sign an acknowledgment of receipt form upon being disclosed the
confidentia information and have that disclosure recognised in the relevant acknowledgment
register.

The QCA bdieves that QR’s Chief Executive and Board need not sign the acknowledgment
register on the grounds that in a verticaly integrated organisation there is an inevitable
convergence of reporting responsibility within the organisation. Ultimately the Chief Executive
and Board of a vertically integrated ring-fenced organisation will be exposed to al the
information relevant to a particular issue. Nevertheless, QR's Chief Executive and Board would

Communications Authority or the Commission; and (b) must only be disclosed to personnel directly involved in the above.
There are a number of exceptions to this, including disclosure to directors, officers, employees, agents etc when the
information is reasonably required to be disclosed for the purposes of the agreement; to any professional personal acting for
the disclosing party; in connection with legal proceedings, arbitration, expert determination and other dispute resolution
mechanisms; as required by law, provided the information provider is first notified; with the consent of the information
provider; or if reasonably required to protect the safety of personnel or equipment.

106



Queendand Competition Authority Chapter 3 — Ring-fencing Arrangements

be subject to the obligations established by the Undertaking regarding the protection of
confidentia information including that such information is only used for the purpose for which
it was disclosed.

While a third-party operator’s and above-rail business group’s confidential information could be
expected to converge in the hands of officerswork groups identified above given their

respective functions within QR, the staff working for these officers may aso be placed in a
difficult stuation. For example, staff working in the Safety Executive may be disclosed
confidential information during the negotiation period between Network Access and a third-

party operator. These officers may aso be advising the above-rail business groups on a related
matter, for example, safety arrangements for a particular haul that is the subject of a competitive
tender. The QCA believes the Undertaking should establish an obligation that, in such
situations, officers advising Network Access should not also advise the above-rail business
group on the same or arelated matter.

The QCA considers that an access seeker’s approva for the release of confidentia information
to segments within QR not specified above cannot unreasonably be withheld in circumstances
where:

if Network Access intends passing the confidentia information to an internal adviser to
process an access application, it obtains the prior consent of the access seeker and agrees
to execute a confidentiality deed in an agreed form — or, failing agreement, in a form
approved by the Authority from time to time - with the access seeker; or

the internal adviser being disclosed the confidential information has no direct or indirect
involvement in advising an above-rail business group on that or related matters.

The QCA can envisage a Stuation where QR’s in-house lega team could potentialy be
advising both Network Access and one of its above-rail business groups in a situation where the
above-rail business group is competing with a third-party operator for the same traffic. It is
conceivable that an in-house lawyer advising Network Access could be disclosed confidential
information belonging to the third-party operator that may be commercialy vauable to an
above-rail business group if disclosed by that lawyer in the course of hisher advising that
group. QR advised the QCA that, as a generdl rule, it appointed different in-house lawyers to
different business groups to avoid such potential conflicts.

While supporting QR’s intent regarding the assignment of its internal lega advisers, the QCA
believes that it does not provide sufficient protection to a third-party operator’s confidential
information. Rather, Network Access should have its own legal team that does not work for any
other QR business group. Members of this legal team would be subject to the generd
confidentiality obligations on QR staff involved in the third-party access process outlined
above. In addition, a member of Network Access lega team, if he/she subsequently moved on
to work for a QR above-rail business group, would not be able to work for the next 12 months
on a matter for that business group if it was directly or indirectly related to a matter involving a
third-party operator that person dealt with whilst advising Network Access.

Given QR'’s vertically integrated structure, it could also be expected that a non-legal person
working in Network Access for a period could subsequently transfer to other QR business
groups, including the above-rail business groups. Such a transferee may have gained accessto a
third-party operator’s confidentia information while working in Network Access and clearly
such information could be commercidly significant if divulged to relevant personsin one of the
above-rail business groups.

The QCA recognises the right of QR’s management to freely move staff within the organisation
according to business needs, as well as the right of QR staff to move within the integrated entity
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to pursue career paths. Nevertheless, in recognising these rights, access seekers rights with
respect to the protection of their confidential information once it is passed to QR cannot be
ignored.

In light of this, the QCA believes that there should be a debriefing process - exit interview - for
all Network Access staff prior to their departure to another QR business group. The debriefing
process would emphasise a departing staff member’s confidentiality obligations established in
the Undertaking. In addition, the staff member would be required to sign a separate
acknowledgment that he/she had received third-party operators confidential information,
recognised the purpose for which the information had been disclosed and would not disclose it,
whether directly or indirectly, in the course of their new duties.

Disclosure of confidential information to external advisers

The QCA considers that QR should engage different external advisers for its above and bel ow-
rail business groups in situations where there is a clear potentia for a conflict of interest to
occur. Thisisakey concern of several stakeholders.

QR's argument that the professona codes of practice will be sufficient to protect
confidentiality is undermined by the fact that its externa advisers face an obligation to QR as a
whole, and not to particular groups within QR. As such, the QCA understands that an external
adviser will only have an obligation to refrain from disclosing confidential information obtained
from Network Access to the other QR business groups if this is specified in QR’s contract with
the adviser. Without this, there is no legal impediment to such advisers alowing confidential
information to flow between QR’s above and below-rail business groups, without breaching any
ethical obligationsto QR.

In order to address this situation, the QCA considers that the Undertaking should specify that
QR’s contracts with external advisers to Network Access will provide that the advisers will not
disclose any information — confidential or otherwise - in respect of access seekers or users to
other QR business groups. This would help ensure confidentia information disclosed to
Network Access is recognised when those externa advisers act on behalf of above-rail business
groups.

The QCA aso considers that Network Access should be required to inform the access seeker
before disclosing any information - confidential or otherwise - to its externa advisers. The
access seeker should be entitled to require such advisers execute a confidentiality undertaking in
an agreed form before that disclosure occurs - or, failing agreement, in a form approved by the
QCA from time to time.

Finaly, the Undertaking should specify that Network Access will not disclose any of an access
seeker’s information - confidential or otherwise - in relation to a particular access negotiation
process to an external adviser engaged by an above-rail business group.

The QCA is aware that the above proposed set of obligations on QR regarding its use of
external advisers appears one sided. However, the Authority believes that QR’s ring-fencing
obligation to protect access seekers confidential information must extend beyond the
organisation to the extent that it appoints external advisers. This is because the am of the
obligation is to protect an access seekers confidential information, regardless of whether the
information flows within QR or beyond QR to its external advisers.

Access to confidential information in an e ectronic format

The revised Schedule B states that QR will implement security measures to protect the integrity
of eectronic and paper-based confidentia information. The QCA believes that this
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commitment fails to establish a meaningful obligation on QR with respect to implementing
security measures or clear rights for an access seeker with respect to protecting the integrity of
its confidentia information.

One lesson from the UK electricity regulator (OFFER) drawn from its assessment of vertically-
integrated public eectricity suppliers is that the security of information for customers and
competitors can only be achieved through the separation of data and the implementation of strict
controls on the ability of internal businesses to access data** OFFER argues that alowing a
largely integrated form of information system gives no incentive to the integrated business to
identify clearly where data is owned, who is responsible for maintaining it or even if it is
necessary for the business.

The QCA considers that the handling of a third-party operator’s confidentia information in an
electronic format should be consistent with the Authority’s proposals for the handling of such
information in a paper-based format, as outlined in the sections above. For example, QR would
be obliged to ensure such information is only available to Network Access within electronic
systems and not to any other segment of QR, except in certain defined circumstances, such as
the processing of access applications. The obligations on officers to protect a third-party
operator’s confidential information would be the same regardless of it being in an electronic or
paper-based format.

A particular area of sengitivity regarding QR’s electronic systems is its freight-management
sysem (FMS). The FMS is a manframe-based information system that incorporates
rollingstock control and train-operations data. Currently, QR above-rail business groups are
able, amongst other things, to track train movements in real-time using the FMS. If a third-
party operator started train services on QR’s network, the above-rail business groups would be
able to track that operator’s train movements, however, the system would not allow the operator
to do likewise for QR trains. From a competition perspective, this is clearly an unacceptable
Situation.

The QCA believes that determining the ownership of sensitive data produced by the FMS is the
key to resolving the competition concerns. Determining ownership will alow access
restrictions to be set in place such that rail operators would not be able to access each other’s
commercia-in-confidence information on the FMS. The Authority considers that an explicit
commitment in the Undertaking that only Network Access should have access to the
confidential information of athird-party operator on the FM'S would address this matter.

QCA's Position
The QCA would favourably consider an Undertaking that:

defined confidential information as that information
which “is not publicly available and the disclosure of
which might reasonably be expected to affect materially
the commercial affairs of a person” and inserted the word
“lawful” before the word “possession” in (iii) of the
confidential information definition in Part 8;

included ‘derived information’ in the definition of
confidential information ie any notes, calculations,
conclusons, summaries or other material derived or

2 Source: OFFER/OFGASS, Separation of Businesses: Proposals and Consultation, May 1999, p38.
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produced partly or wholly from any confidential
information.

amended para 4.2(a) of the Draft Undertaking to refer
not only to confidential information exchanged as part of
the negotiation process but also exchanged throughout
the duration of an access agreement;

recognised that information reasonably necessary to be
disclosed by an access seeker to customers or potential
customers in the course of and for the purpose of
furthering itsbusinessisnot confidential information.

provided that an access seeker’s confidential information
must only be used for a permitted purpose, that is, to
respond to an access application, develop an indicative
access proposal or execute and administer an access
agreement.

reserved the QCA’s right to develop a confidentiality
deed which either QR or an access seeker could enter into
at their discretion;

required all QR saff likely to be an access seeker’s
confidential information to sign an internal personal
confidentiality deed;

established an obligation on QR to establish an
acknowledgment of receipt form and acknowledgment
register for each access seeker and its associated access
negotiation process to provide an ongoing record of those
persons who are disclosed a third-party operator’s
confidential information.

specified the following persons and/or segments within
QR as segments of ‘confidential infor mation conver gence’
ie. approval from an access seeker isnot required prior to
disclosure of its confidential infor mation:
- Chief Executive Officer and Board,;

- Group General Manager Technical Services
Group;

- Rollingstock Engineering Unit within Technical
Services Group;

- Environmental Unit within Technical Services
Group;

- Group General Manager Infrastructure Services
Group; and

- Corporate Counsdl;
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inserted a provison along the lines that an access seeker’s
approval for the release of its confidential information
cannot unreasonably be withheld where:

- if Network Access intends passing the confidential
information to an internal adviser to process an
access application, it obtains the prior consent of
the access seeker and agrees to execute a
confidentiality deed in an agreed form — or, failing
agreement, in a form approved by the Authority
from timeto time - with the access seeker; or

- the internal adviser being disclosed the confidential
information has no direct or indirect involvement in
advisng an above-rail business group on that or
related matters,

required Network Accessto appoint its own in-house legal
team and precluded a member of that legal team, if he/she
subsequently moved on to work for a QR above-rail
business group, being ableto work for the next 12 months
on a matter for that business group if it was directly or
indirectly related to a matter involving an access seeker
that person dealt with whilst advising Network Access,

required that QR employ different external
solicitor s/consultantg/advisers for its above and below-rail
business groups wherethereis a potential for a conflict of
interest to occur, for example, wher e an access seeker and
an above-rail business group are competing for business
and an external adviser is acting for that QR business

group;

inserted a requirement to the effect that QR’s contracts
with external advisers to Network Access will provide
that Network Access will inform the third-party operator
before disclosng any information — confidential or
otherwise - to the adviser and the adviser will not disclose
confidential information in respect of access seekers or
usersto other QR business groups; and

explicitly committed that only Network Access has access
to the confidential information of a third-party operator
inthe FMS.

3.5 Breachesof Ring-fencing Guidelines
QR’s Position

QR argued in its submissions to the QCA’s Request for Comments Paper Queendand Rail
Draft Undertaking that documents associated with the Undertaking, such as the Ring-fencing
Guidelines, must comply with and accurately reflect the relevant principles and high-level
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processes specified in the Undertaking. 1f the documents fail to do this, QR will be exposed to
the pendties and other consequences of non-compliance specified in the QCA Act.

QR argued that the Act does not confer any genera investigative power upon the QCA in
respect of alleged breaches of the Act or an approved Undertaking and QR did not believe that
the Undertaking was the appropriate place to create such a power. QR considered that the
appropriate role for the QCA, once an Undertaking had been approved, should be to safeguard
the integrity of the constructed commercial environment in which access negotiations are to
occur.

QR argued that the dispute resolution procedures provided in cl 4.9 trigger Division 5, Part 5 of
the QCA Act, enabling an access seeker to refer the dispute to the QCA if it believes QR has
failed to comply with its Undertaking, or has breached the provisions of the QCA Act. QR aso
argued that its obligations under the Trade Practices Act 1974 are relevant (section 52 —
mideading or deceptive conduct) and that the Undertaking enabled the QCA to require an
annua audit of its compliance with the Ring-fencing Guidelines, which may extend to an
independent externa audit.

With respect to whether there should be a symmetry of consequences if QR and a third-party
operator breach confidentiaity provisons of the Undertaking, QR argued in its initia
submission to the QCA’s Request for Comments Paper Queendand Rail Draft Undertaking that
it is difficult to see how this could be achieved given the obligations upon each party are very
different. In particular, QR has a legal obligation to negotiate with third parties seeking access
for the purpose of reaching an agreement, but third-party operators have no reciproca
obligation. As a result of this obligation, QR believes it is reasonable that a breach of the
confidentiality provisions by a third-party operator form sufficient grounds for QR to cease
negotiations. In turn, QR argued it is bound to negotiate in accordance with the provisions of
the Undertaking, or face remedies under s158A of the QCA Act. QR reinforced this position in
its supplementary submission to the QCA’s Request for Comments Paper Queensand Rail
Draft Undertaking.

Stakeholder Comment

There was general support in submissions for external reviews of aleged breaches of the Ring-
fencing Guiddlines.

Table 9: External reviews of alleged breaches

National Rail - there should be adequate provision for externa review of aleged breaches
and enforceable remedies available to parties suffering loss or damage.

AMC, FreightCorp, National Rail, Stanwell, QMC, Tall - the QCA should be the review
body.

Toll - it may be appropriate for QR to conduct an internal investigation first.

FreightCorp - it may be appropriate for QR to conduct an internal investigation first. The
Undertaking should contain a provision such that a party dissatisfied with any internal QR
investigation could report the matter to the QCA. The QCA should also be able to conduct an
investigation of its own volition where it has reasonable cause.

Queensland Government - external monitoring of compliance is supported. s104 of the
QCA Act provides for external review of actions in instances where access is allegedly
hindered or prevented.

AMC, Queensland Government, Stanwell - consideration may need to be given to
including a provision in the Undertaking to allow the QCA to respond to individual
complaints.
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RTBU —If QR breachesits Ring-fencing Guidelines, a party has the right to refer the issue to
the QCA or to a court. This is more redress than parties normally have in commercial
relations and no more powers are required.

There was genera support for the Undertaking to address the implications of the Ring-fencing
Guidelines

Table 10: Implications of a breach of the Ring-fencing Guidelines

Stanwell, Toll - supported the Undertaking addressing the implications of a breach of the
Ring-fencing Guidelines.

Queensland Government - supported the Undertaking addressing the implications of a
breach of the Ring-fencing Guidelines provided the QCA did not consider that the only
material breaches are those that relate to preventing or hindering access.

ARTC - appropriate penalties should exist to cater for any breach by QR.

National Rail - the Ring-fencing Guidelines need statutory backing, with sanctions and
remedies available for third-party operators if breaches occur. The Undertaking could provide
for assessment of compensation and for adjudication of complaints, with provision for
penaltiesin the event of adverse findings against QR officersin breach of ring-fencing ‘rules’.

FreightCorp - compliance can be enforced through the courts, provided the Undertaking
incorporates the ring-fencing procedures.

Toll - the Undertaking should provide that if there is a finding of any breach of the ring-
fencing requirements, the auditor must make an assessment of the benefit to QR of a breach of
those provisions. QR should be required to make compensatory payments to the persons who
have been affected.

There was broad agreement from stakeholders that there should be symmetry of consequences
between QR and a third-party operator for a breach of the confidentiality provisions of the
Undertaking.

Table 11: Breach of confidentiality
AMC, Toll - there should be a symmetry of consequences for breaches.

QMC - there should be a symmetry of consequences for breaches. This could only be
achieved if there was a settlement in favour of the aggrieved party, with the QCA acting as
arbiter.

AMC, Stanwell - it would be inappropriate for QR to insist that information is confidential
when it should be in the public domain, and the Undertaking should include clear definitions
of what is confidential.

ARTC - the Undertaking does not refer to the consegquences of QR breaching confidentiality
provisions.

Queensland Government - the consequences should be similar, regardless of which party
breaches the confidentiality provision. This could be determined by commercial negotiations
against a backdrop of standard rights.

RTBU - the Undertaking already contains symmetrical consequences as both parties have
legal rights and the courts would allow for calculation of damages.
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QCA’'s Analysis
External reviews of breaches

The QCA considers that provision for external review of aleged ring-fencing breaches has
merit, on the grounds that access seekers are likely to have more confidence in an independent
review process than one conducted by QR. Nevertheless, an initial step of interna review by
QR is reasonable if appropriate levels of accountability are incorporated and a protracted
processis avoided.

In the event of confidentia information falling into the hands of a person within QR who did
not reasonably require access to it, the QCA believes that the onus of proof should be on QR to
demonstrate that this did not occur as aresult of a breach of the confidentiality obligations.

In generd terms, the QCA bdieves that the response to an aleged ring-fencing breach should
follow three steps. First, the alleged breach has to be confirmed and, if relevant, compensatory
action determined. Second, if a breach has occurred, QR’s internal ring-fencing processes need
to be reviewed and possibly changed to minimise the likelihood of the particular ring-fencing
breach being repeated in the future. Finally, QR should advise the QCA of any aleged breach
and the action taken by QR as thisis an important aspect of the Authority’s ongoing monitoring
of the adequacy of the ring-fencing arrangements. Moreover, it iS common practice that
regulatory authorities require reporting of breaches.”

Allowing an interna review as a first step provides QR with a right to take any necessary
actionsinternally in accordance with the second step. However, to the extent that a ring-fencing
breach has occurred, it is in the interests of an access seeker to be able to seek recourse in a
timely manner. Whilst the seriousness of ring-fencing breaches will likely vary, it is difficult to
anticipate the pattern of such breaches in advance. Moreover, proving that breaches have
occurred is likely to be a difficult matter.

The QCA believes that any internal review of an aleged ring-fencing breach should commit QR
to complete the review and notify the access seeker in writing of the findings of the review
within 28 days of the aleged breach being brought to QR’s attention in writing. The findings
should include the actions QR has taken in response to the breach including the measures QR
intends to take to minimise the likelihood of the ring-fencing breach being repeated. The QCA
should receive a copy of QR’s findings at the same time as the access seeker or and
subsequently be advised when the remedia action has been implemented.

It is possible that the complainant may be unhappy with QR’s interna review. In such a
stuation, the QCA believes that the complainant should be able to refer the matter to the
Authority, which should then investigate the potential breach. If the QCA or its external agent
findilthe breach proven, this would be evidence in any subsequent legal action taken against
QR.

The issue of liquidated damages is discussed in the next section.

43 The National Gas Code requires a service provider to report to the regulator at reasonable intervals (determined by the
regulator) describing measures taken to ensure compliance with its ring-fencing obligations and an assessment of the effect of
those measures. A service provider must also report any breach to the regulator immediately upon becoming aware that the
breach has occurred. The QCA'’s draft Electricity Distribution: Ring-fencing Guidelines (December 1999) contains similar
provisions regarding regular reporting of compliance and notification of breaches to the QCA. However, the QCA proposes
to make publicly available the compliance report prepared by the service provider, along with the QCA’s assessment of
compliance. The QCA proposes that confidential information would be removed from the public report where the service
provider can demonstrate that its public release would harm the commercial interests of the service provider.

44 The QCA does not have the power to award compensation.
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Implications of a breach of the Ring-fencing Guidelines

It is conceivable that the most frequent breaches of the Ring-fencing Guiddines will be in
relation to inappropriate disclosure of confidentia information by individuals. While
submissions generally supported enforcement of ring-fencing breaches, there was no consensus
on an appropriate approach.

The QCA believes that the confidentiality obligations established in the Undertaking should
include a liquidated damages clause. This is on the grounds that those who suffer loss from a
breach of the ring-fencing provisions of the Undertaking should be compensated, however,
quantification of that loss will be difficult.

Reflecting this quantification problem, the QCA believes that there would be some benefit to
both QR and access seekers in establishing a damages figure for relatively minor ring-fencing
breaches in the Undertaking. Such a figure would provide a signal to both parties involved in
the third-party access process that their obligation to protect each other’s confidentia
information was a serious one.

The QCA believes that a reasonable pre-estimate of damages for a relatively minor ring-fencing
breach would be $10,000. An example of arelatively minor ring-fencing breach might be QR’s
Environmental Unit disclosing some aspect of a third-party operator's environmental
management system for its proposed or actua train services to a QR above-rail business group.
While such disclosure would likely breach the third-party operator’s intellectual property rights,
it would be unlikely to serioudly affect the viability of itstrain services.

On the other hand, a new third-party operator entering the Queendand above-rail market could
quite easily be required to make an investment in excess of $100m - for rollingstock, re-fudling
facilities, office accommodation etc. Serious ring-fencing breaches, such as a Network Access
officer advising an above-rail business group that an end-user was considering switching supply
to a third-party operator, could result in plans for that operator’s proposed train services being
shelved. Damages of $10,000 in such a situation would clearly be inappropriate. The QCA
believes that for serious aleged ring-fencing breaches, a third-party operator should have
recourse to the courts. A reasonable threshold for recourse to the courts would be potentia
damages in excess of $100,000. In addition to any remedies available at law, the third-party
operator should be able to seek injunctive relief against QR.

The QCA recognises that the amendments proposed above appear one-sided in that only QR’s
breach of an access seeker’s confidential information is addressed and not vice versa. However,
the reason for thisis that it is the inappropriate disclosure of athird-party operator’s confidential
information within QR that is of particular concern to the Authority. There is no equivaent
problem with respect to an access seeker handling QR's confidential information. Rather, the
matter of an access seeker breaching QR’s confidentiality can be adequately addressed through
the usual legal and equitable avenues™®

%5 The circumstances in which QR would be entitled not to negotiate including as a result of a breach of its confidentiality by
an access seeker are discussed in section 4.4 of Chapter 4.
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QCA'’s Position
The QCA would favourably consider an Undertaking that:

provided for QR to report immediately to the QCA any
actual or alleged breach of the Ring-fencing Guidelines
and any response by QR;

established an initial internal review process for alleged
ring-fencing breaches such that:

- the internal review is completed and the access
seeker notified in writing of the findings of the
review within 28 days of the alleged breach being
brought to QR’s attention in writing;

- an access seeker and QCA could refer a dispute
over the findings of the internal review to the QCA
at the end of the 28 day period; and

- the results of the subsequent QCA review provide a
basis for compensation;

included a liquidated damages clause of $10,000 where
confidential information is disclosed to an above-rail
business group in breach of the Ring-fencing Guidelines;
and

allowed an access seeker to seek recourse through the
courts if it could demonstrate that an alleged breach of
the ring-fencing provisons of the Undertaking had
caused damage in excess of $100,000. In addition to any
remedies available at law or in equity, the access seeker
should also be able to seek injunctive relief against QR;
and

in the event of confidential information falling into the
hands of a person within QR who did not reasonably
require access to it, placed the onus of proof on QR to
demonstrate that this did not occur asaresult of a breach
of the Undertaking's confidentiality obligations.

3.6 Auditing of QR’s compliance with the Ring-fencing Guidelines
QR’'s Position

The QCA may require QR’s performance in complying with the Ring-fencing Guidelines to be
audited on an annua basis. para 3.5(b). Schedule B of the Draft Undertaking states that the
Ring-fencing Guidelines will provide for audits of QR’'s compliance. Revised Schedule B
raises the possibility of externa compliance audits.
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Stakeholder comment
A magjority of submissions supported annual audits, however dternative views were expressed.

Table 12: Audits of QR’s compliance with Ring-fencing Guidelines

AMC, ARTC, National Rail, Queensland Government, Stanwell, RTBU - annual audits
would be reasonable.

FreightCorp - annual auditing may be too restrictive, the QCA should have the option to
conduct an audit of performance in this area as often or seldom as it thinksfit.

Toll - there should be an absolute requirement for six monthly audits and for QCA audits at
any other time upon receipt of a bona fide complaint.

AMC, FreightCorp, Stanwell, Tall - the QCA should be able to appoint the auditor.

Queendand Government - the Undertaking should address the consequences of the
Authority not accepting theidentity of the person who isto conduct the audit.

RTBU - the appointment of an auditor to be a matter for QR with the QCA having no power
to intervene.

Toll - the auditor must not have any other rolein relation to QR, including audit of QR’s other
functions.

QCA’'s Analysis

The QCA considers that regular auditing of QR’s compliance with the Ring-fencing Guidelines
is a potentialy important means of demonstrating QR’s commitment to meet its ring-fencing
arrangements and provides accountability to its stakeholders. The QCA bdieves that QR’s
proposed processes are generaly sound, however, they do not provide sufficient detail to
establish enforceable obligations on QR.

The QCA bdlieves that the key elements of QR’s compliance auditing that need to be addressed
in the Ring-fencing Guidelines are:

appointment of an auditor;
frequency of compliance audits;
QR’s commitment to provide information to the auditor within a required time frame; and

reporting of audit reports.

The issue arises as to whether QR or an external party should conduct the audits. It isimportant
to recognise that the confidence market participants have in the audit of QR’s compliance will
depend on the integrity of the internal reporting and investigation systems QR has in place. Its
proposal to develop a compliance system in accordance with AS 3806 could be seen as a signa
of QR’s commitment to develop robust internal processes. However, at this stage, QR has not
provided sufficient information to the QCA on its ring-fencing arrangements for the QCA to be
able to make an assessment of the integrity of those internal processes.

Moreover, regardless of QR’s internal processes, there is adways likely to be a perception of
potentia bias if QR were to audit its own compliance with the ring-fencing arrangements. A
lesson from other jurisdictions has been that where the regulated entity controls the appointment
of the auditor the credibility of the outcomes is compromised.
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In order to avoid the potential for a conflict to arise in this respect, the QCA believes it should
reserve the right to appoint an externa auditor to conduct the audit. The QCA will consult with
QR about the identity of its proposed appointment and take account of any concerns QR raises.
If the QCA chose to appoint an externa auditor, QR would have to commit to provide all
information requested by the auditor within specified time frames determined at the time of the
auditor’ s gppointment. QR aso would be required to pay for the audit.

In terms of a regular audit process, the QCA considers that an annual compliance audit would
be reasonable. An annual audit balances QR'’ s legitimate business interest to not be subjected to
an excessive regulatory burden and access seekers' interest to be informed in a timely manner
regarding QR’s compliance with its Ring-fencing Guidelines. Nevertheless, the QCA agrees
with stakeholders that a capacity to respond to specific complaints regarding breaches of the
Ring-fencing Guidelines would be preferable to annua auditing alone. The scope for access
seekers to seek legd recourse in the event of a finding of a breach of the Ring-fencing
Guidelines was discussed in the previous section. *°

The completed compliance audit report would be provided to the QCA. In addition, the QCA is
of the view that public reporting of the results of an audit would significantly enhance
transparency and accountability, not only with current third-party operators, but aso with
intending access seekers, and hence promote confidence in the third-party access regime in
Queendand.

The QCA is aware that IPART has proposed the appointment of a ring-fencing compliance
officer in each NSW €lectricity distribution network service provider (DNSP) on the grounds
that such an officer would be able to observe internal procedures far more closdly than the
Tribuna.*” This would be in addition to a requirement to submit compliance reports to the
Tribunal at specified intervals. The officer would be funded by the respective DSNPs and
located at their business' headquarters. IPART would select the compliance officers who would
be responsible to it. IPART argued that the concept of a compliance officer appointed by the
regulator has received support in Tasmania and the United Kingdom.

The QCA recognises the grounds for IPART’ s proposal, however, at this stage has decided not
to reserve aright to appoint a ring-fencing compliance officer within QR. The QCA has some
concerns that such an officer would only pick up unintended, less serious ring-fencing breaches.
It is the systemic breaches that the QCA is most concerned about. There is anecdotal evidence
that even internally appointed compliance officers can do little to reved surreptitious and
persistent breaches of the very program they are appointed to enforce®

Nevertheless, the Authority intends to closely monitor the efficacy of these arrangements in the
jurisdictions in which they are applied and, if appropriate, adopt smilar arrangements in
conjunction with future reviews of QR’s undertakings.

46 Auditing of cost allocations will be considered in conjunction with the Costing Manual and discussed in Chapter 5.

47 *Ring Fencing of New South Wales Electricity Distribution Network Service Providers', Discussion Paper and Draft Ring
Fencing Guidelines, Independent Pricing and Regulatory Tribunal of New South Wales, September 2000.

% ‘International Cartels: The Intersection between FCPA Violations and Antitrust Violations, Gary R. Spratling, US
Department of Justice, December 1999.
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3.7

QCA'’s Position
The QCA could favourably consider an Undertaking that:

provided for annual compliance audits of the Ring-
fencing Guidelines,

reserved the QCA’sright to decide whether an internal or
external compliance audit of the Ring-fencing Guidelines
should be conducted and in the case of an external audit,
to choose the identity of the auditor;

committed QR, in the event of an external audit, to
provide all information requested by the auditor within
specified time frames determined at the time of the
auditor’s appointment and to pay for the audit;

committed QR to provide compliance audit reportsto the
QCA; and

allowed the QCA to publish, as appropriate, QR’S
compliance audit reports.

Inter nal access agreements

As QR is verticaly integrated, the nature of the terms and conditions on which its below-rall
services are provided to its above-rail business groups is a significant issue for new third-party
entrants. There is arguably considerable scope for QR to favour its own operation at the
expense of third-party operators in the contestable market. This has the potentia to distort the
development of the above-rail market, including raising barriers to entry for new third-party
operators, with associated implications for price levels and the quality of services provided to
end-users.

Consequently, the QCA considers that equivalence of the terms and conditions of internal and
external access agreements should be a key objective of the framework established by the
Undertaking. The equivalence of terms and conditions is relevant in the context of s104 and
125 of the QCA Act which prohibit an access provider supplying access to itself on more
favourable terms than to a competitor, such conduct being deemed under these provisions to
hinder access. However, these sections provide that an act done in accordance with an approved
undertaking will not contravene these provisions. Consequently, internal access agreements
developed in accordance with an approved undertaking cannot be challenged under these
provisions of the QCA Act.

For existing QR traffics, there is an important transitiona issue of what is the appropriate term
of the access rights vested in these traffics through internal access agreements. This is because
the QCA understands that many of QR’s external contracts are short-term in nature.

In this context, the QCA believes that it is important to ensure that access rights are not
‘grandfathered’ in a non-contestable way through QR’s Undertaking, effectively limiting
customer choice and redtricting available capacity. This is particularly important given that
internal access agreements for existing traffics are not required to be consistent with the
provisions of the Undertaking and cannot be challenged under the hindering access provisions
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of the QCA Act. The issue is somewhat different for new traffics, given that internal access
agreements relating to any new traffics are required to be consistent with the provisions of the
Undertaking.

371 Proposed framework for establishing internal access agreements for existing QR
train services

QR’s Position

QR will develop internal access agreements between Network Access and the respective above-
rail business groups for al its existing above-rail services: sub-cl 3.4.1. These internal access
agreement will be developed according to the timetable set out in Schedule A: sub-cl 3.4.1(b).
These internal access agreements, once developed, will be made available to the QCA for
review if the QCA requires: sub-cl 3.4.1(c).

Nevertheess, QR does not intend to conduct all of the processes provided in the Draft
Undertaking in developing these agreements. QR argued in its Explanatory Guide that many of
the Undertaking's processes do not have any meaningful application to train services that have
been operating on QR’s network for some time. For example, al existing QR train services are
covered by QR'’s safety management system so a safety risk assessment of these services is not
necessary unless a significant change to these servicesis planned.

QR argued in its Explanatory Guide that, notwithstanding the Draft Undertaking does not
require that internal access agreements for existing QR train services be consistent with the
provisions of the Draft Undertaking, the internal agreements will be ‘sufficiently’ consistent”
with the Draft Undertaking to ensure that QR is not in breach of s104 of the QCA Act.

QR indicated in itsinitial submission to the QCA’s Request for Comments Paper Queensland
Rail Draft Undertaking that it had recently adopted an interna trading approach to its
operations.  Interim internal agreements were prepared for the 1998-99 year. Similar
agreements for 1999-2000 have not been completed.

QR has subsequently provided the QCA with a Principles for Determining Longevity and Rate
Review of Internal Access Agreements for Existing Traffics Discussion Paper.

Proposed timeframe for establishing internal access agreements (Schedule A)

Schedule A of the Draft Undertaking contains a timetable for the completion of internal access
agreements after the commencement of the Undertaking, ranging from:

four months for coa and mgjor industrial products;

six months for unit trains of containers and primary industry products (eg grain, sugar),
Brisbane urban and inter-urban passenger, long distance and country passenger; and

nine months for other traffics, such as livestock and small freight.
Term of internal access agreements

QR argued in its discussion paper that price and security/certainty of access were important
factors in determining whether rail is used as a mode of transport. QR’s role is to dtrike a
balance that accommodates an operator’s needs with respect to price and certainty, whilst not,
particularly in capacity constrained areas, prohibiting traffics with a greater capacity to pay
from gaining access.
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In determining the longevity of internal access agreements, QR has distinguished between:

exigting traffics for which it has an agreement with customers that accurately reflects
QR's - and the customers - commitment; and

traffics where there is either no external agreement or, if there is, its term does not reflect
the commitment to train services QR has actualy made.

QR argued that its above-rail business groups have developed goodwill with their customers
over the years, including making assumptions about the anticipated demands of these
customers. However, these assumptions have not been reflected in the existence of a contract or
the longevity of such a contract, if in existence. The absence of competition for the provision of
rail services has meant that QR’s above-rail business groups have, in the past, not viewed
contracts with these customers as essential.

For traffics where end contracts with customers have not been executed, QR argued that their

purpose was primarily to set an agreed price. QR argued that the terms of these arrangements
were not intended to reflect the length of time that the customer required QR to commit to

provide the service or, consequently, the term for which QR above-rail business groups planned
to provide the service. Accordingly, QR proposed that internal access agreements for existing

traffics would — subject to a limited number of exceptions outlined below - accommodate a
reasonable minimum term to take account of these issues.

On the other hand, QR argued that where the customer, such as coa and minerals developers,
faced a large up-front capital investment in their business, they required the additional certainty
of a contractual commitment from QR for the provision of train services for a defined term. In
these cases, rail haulage agreements were created to give both customers and QR the contractual
certainty each needed to make the necessary investments. Consequently, as QR considered that
these agreements provided an accurate indication of the duration of QR's commitment to
provide the relevant train services, it proposed to limit the longevity of interna access
agreements for the relevant traffic to the term of the haulage agreement.

To reflect these considerations, QR proposed a minimum term of five years and a maximum
term of ten years for internal access agreements for existing traffics. The exceptions to these
terms apply to traffics:

in respect of which a rail-haulage agreement exidts, the duration of which accurately
reflects the term of the commitment made by the customer to acquire the train services
from QR and the commitment made by QR to provide the services in question. These
traffics are likely to be predominantly coa and minerals traffics. The internal access
agreements for these traffics will mirror the term of the haulage agreement which may be
shorter than the minimum 5 year term or in excess of the maximum 10 year term;

in respect of which the applicable QR above-rail business group requests a shorter-term
access agreement than the minimum 5 years proposed; and

that run over rail infrastructure funded by government through a below-rail government
service agreement (GSA) where the agreement only provides a commitment to funding
the provision of the infrastructure for less than five years. In such cases, including branch
lines, the internal access agreement will not exceed the term for which the infrastructure
is funded by Government, and therefore could be shorter than the five years proposed.

For all other internd traffics, QR has outlined the following principles which it considers to be
relevant to determining where, within the five to ten year range, the term of the applicable
internal access agreement should be set.
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1 End contracts for train services

QR argued that the term of a contract between a freight forwarder and its customer may be a
relevant factor in determining the term of certain internal access agreements. QR considered
such contracts were relevant to the assumptions made by QR, as rail operator, in planning to
provide particular train services.

2. Lead Time

Where the nature of the business dictates that there is a particular lead time to the performance
of atrain service, the longevity of access agreements in respect of those services would need to
reflect, a a minimum, this lead time. For example, passenger services need significant lead
time to accommodate scheduling, marketing of services and passenger bookings.

3. Businessplans

QR argued that another relevant consideration is the decisions that have been or are planned to
be taken, such as investment in rollingstock and/or marketing, in respect of the provision of
certain train services, as indicated in business plans. QR noted that it would need to assess
whether those decisions were based on a reasonable assumption as to the duration of their
required commitment to provide those train services. In making this assessment, historical data
on the provision of train services to be covered by access agreements, including the volume and
spread of traffic, would be considered. Factors such as the expected life of the customer’s
business would also need to be considered as this may have affected the relevant above-rail
business group’s planning.

4, Actual and potential competitors

QR would take account of the access agreement term that a third-party operator required if it
proposed to operate the same train services in question on a commercia basis. QR noted that
experience in Queendand and New South Wales shows that many rail operators are seeking five
to fifteen year access agreements, depending on the size of the operator, and generaly with one
or two options for longer terms, exercisable at the operator’s discretion. In some cases, smaller
operators would be seeking longer access agreements of up to 25 years.

5. Anticipated demand for capacity

Network Access would take account of the expected future demand for the relevant access
rights.

In finalising an internal access agreement for an existing margina traffic *° wishing to operate in
a capacity constrained area® of QR’s network, whether or not there is actual demand for the
capacity to be utilised by the margina traffic, Network Access would limit the term of the
access agreement for the margina traffic to five years.

QR argued in its supplementary submission to the QCA’s Request for Comments Paper
Queendand Rail Draft Undertaking that it did not agree that ‘interruptible capacity
entitlements should be alotted to margina traffics and/or in congested areas. However, QR
recognised that in congested areas there is a benefit to be gained from limiting the term of

4 ‘Marginal traffics are defined by QR as traffics paying an access charge equivalent to a margin over long-run avoidable
costs of less than 25 per cent of the fixed component of fully distributed costs.
%0 A “capacity constrained areal is defined by QR as one in which less than 15 per cent of capacity is available for access.
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agreements for marginal traffics to the maximum extent practicable, taking into account the
genuine requirements of the traffics and the anticipated demand for capacity.

QR'’s proposed indicative access terms for internal access agreements are outlined in the table

below.

Table13 Proposed term of internal access agreementsfor existing traffics
Traffic type Factor s affecting term of access agr eement Indicative term
Passenger
GSA funded
- Traveltrain - Businessplansfor service/s. 5years
- Citytrain - Government service agreement. 7years
Commercial
- Kuranda - What commitment athird-party operator would need | 10years

to make the provision of the same service/sviable
commercially.

Nature of business — bookings 18 months ahead of
travel, timetables 18 months ahead of application.
Primary Products | - Haulage contract. Syears
Nature and history of business— seasonal.
Business plans for service —investment planned on
basis of expected volumes etc.

Capacity constraints.

Coal & Mineral - Haulage contract. Dependent on

products haul age contracts.

Freight . Nature of business —on demand service. North Coast Line—

- general freight . Business plansfor service—investment plannedon | 5years.

- freight basis of expected volumes etc. Other — 7 years.
forwarding - Capacity constraints.

Livestock - Nature of business — on demand services. Syears

Business plan for service —investment in livestock
wagons on certain business assumptions.

Capacity constraints.

Ad hoc traffic -+ Access agreements will be signed on one-off basis 0
and subject to all other traffics.

Stakeholder Comment

A magority of stakeholders raised concerns about the proposed timetable for establishing
internal access agreements.

Table 14: Proposed timetable for establishing inter nal access agreements (Schedule A)

AMC, Stanwell - the timetable appeared somewhat excessive given that some minor traffics
were to be allowed up to nine months to be finalised.

Toll - the proposed timetable enabled self-preferment by establishing first what are likely to
be QR'’slongest and most profitable contracts for coal and major industrial products.

Queensland Government - internal access agreements should already be under devel opment
and be completed as soon as possible. The timeframe may be critical if a third-party access
seeker is confronted with capacity limitations.

RTBU - the timetable is reasonable.

123



Queendand Competition Authority Chapter 3 — Ring-fencing Arrangements

FreightCorp — the timetable is reasonable given that the completion of internal access
agreementsis likely to be atime consuming task for the large number of traffics QR hauls and
it is reasonabl e to expect that the approval process for the Undertaking will have some bearing
on the content of theinternal agreements.

It should be noted that stakeholders have not had the opportunity to comment on QR’s
discussion paper on interna access agreements.  With respect to the appropriateness of the
proposed framework for establishing internal access agreements, there was a general view
among stakeholders that there should be competitively neutral treatment of QR’s above-rail
business groups and third-party operators

Table 15: Term of internal access agreements

FreightCorp, Toll - QR sindication in the Explanatory Guide that internal access agreements
would be ‘sufficiently consistent’ with the terms of the Undertaking was too weak a
commitment given that s104 of the QCA Act would not apply to an approved Undertaking.

AMC, Stanwell - there should be sufficiently detailed information available to third-party
operators and the QCA in order for them to satisfy themselves that internal access agreements
do not provide any benefit to QR’s above-rail business groups. Sub-cl 3.4.1 does not provide
sufficient detail in which to make an assessment as to whether thisis the case.

QMC - the proposed framework is not acceptable. The Undertaking should commit QR to
uncouple the access and haulage components of existing freight agreements, to be overseen
by the QCA. The terms of operating agreements between Network Access and Coal and
Mainline Freight should be reviewed in the event of contestability of coal and minerals
haulage.

MIM - the fundamental terms/principles of internal access agreements should be made public,
consistent with transparency requirements which are essential to both actual and perceived
effectiveness of the ring-fencing arrangements. EXxisting longer term contracts, or at least
those entered into in the past two years, should receive the benefit of the Undertaking
approved by the QCA.

Toll - it is essentia that there be a formal protocol and processes established for negotiating
internal access agreements and that, save for pricing issues, those agreements are available for
inspection by third-party operators. In addition, the obligations on QR regarding internal
access agreements in the Undertaking should be detailed and specific and the Undertaking
itself should include a provision that QR is not to hinder or prevent access.

ARTC - treatment of both internal and external parties under this Undertaking would instil
greater confidence in neutrality in the marketplace than internal negotiations carried out under
some different framework. There should aso be guidelines regarding QCA reviews of
internal access agreements.

Queensland Government - the soundness of the proposed framework for establishing
internal access agreements is amatter for the QCA to determine.

Table 16: The appropriate term of internal access agreements for existing train
services

AMC, FreightCorp, Queensland Gover nment, Stanwell - internal access rights should be
tied to the length of externa contracts on the grounds that this would reduce the potential for
QR to block third-party entry by holding access rights in excess of its reasonable
requirements.

Toll - thecritical issue is not so much the duration of the contract, but its flexibility.

RTBU - dtrictly limiting access rights to the duration of the end-customer’s haulage
agreement with QR is strongly opposed, because if it were to be adopted it would lead to
uncertainty in the long-term relationships that now exist between rail and many industries.
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QCA’'s Analysis

The QCA believes that the findisation of internal access agreements for existing train services
is an important structural element in the above-rail market in Queendand because of the
potential for such agreements to serve as a barrier to third-party entry. Internal access
agreements for existing train services have important price and capacity implications:

they will be relevant in comparison with the terms, including price, on which access is
provided to access seekers in the event of potential breaches of ss104(2) and 125(2) of the
QCA Act; and

they could be the source of disputation if access seekers are faced with insufficient
capacity.

Proposed timetabl e for establishing internal access agreements (Schedule A)

The QCA has decided not to endorse QR's proposed timetable because it forms part of an
approach that could see below-rail capacity being locked-in by QR above-rail business groups
for long periods.

The QCA has proposed an aternative approach for establishing internal access agreements for
existing train services, including allowing transitional arrangements for QR and its customers
where there are no existing external rail haulage contracts. The QCA’s proposed approach is
discussed in detail below.

Term of internal access agreements

Stakeholders clearly have concerns about the proposed framework for the development of
internal access agreements for existing train services. There appears to be a high expectation
that the QCA will play a role in ensuring the agreements are established on a competitively
neutral basisin order to protect the integrity of the above-rail market.

However, in practice, this outcome is difficult to deliver in a pre-emptive sense given that most,
if not al, of QR’s internal access agreements should be negotiated before third-party operators
have a meaningful opportunity to negotiate access agreements within the framework provided
by the Undertaking. Moreover, the QCA understands that it does not have the power to approve
QR'’sinternal access agreements.

Creation and/or extension of accessrightsfor internal access agreements

The QCA recognises that, in order to protect QR’s legitimate business interests, existing
commercial agreements should not be undermined or overturned as part of the establishment of
internal access agreement terms.  As such, the length of any external agreement with customers
- private or government - should be the determining factor in setting such terms. QR broadly
committed to this principle in its Principles for Determining Longevity and Rate Review of
Internal Access Agreements for Existing Traffics Discussion Paper.

Nevertheless, the QCA recognises that QR’s external contractua arrangements do not underpin
al of its traffics. These traffics include general freight, freight forwarding and potentially
additional tonnages of bulk commodities that are not covered by an existing contract. This
complicates the establishment of internal access agreement terms. QR’s proposal to create
access rights where there are no existing externa contracts and/or to extend access rights
beyond the term of existing external contracts raises a number of concerns.
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In the QCA’s view, QR could use this creation and/or extension of access rights to lock up
capacity for periods that extend well beyond existing fixed term contracts with its customers.
This would neither be in the interests of those customers who are deprived of a choice of rail
operator or access seekers who are faced with a barrier to entry to the above-rail market.
Moreover, the effectiveness of an approved Undertaking would be undermined if this were
allowed to occur.

In light of this, the QCA is concerned about QR’s proposal that, in the absence of external
agreements, the term of internal access agreements will be tied to the ‘commercialy realistic’
agreement term. While the QCA considers that the reference to “commercialy realistic’ is
reasonable, the Authority is concerned about the context in which QR uses it. ‘Commercidly
redistic’ implies a mutually agreed extension of the access right whereas, in reality, QR would
appear to intend determining the length of the extension with little input from customers.
Moreover, QR envisages extensions of access rights of between 5 and 10 years.

The QCA considers that QR’s intention to create and/or extend access rights could have the

effect of transferring the risk of past rollingstock investment decisions onto its customers. The

fact that QR has chosen not to support these rollingstock investments with contractual
arrangements with customers is a commercia decision on QR’s part, abeit one taken in a
different environment when there was not the prospect of third-party access applying.

However, it can be contrasted with QR’s decision to sign dl its coa customers to long-term
contracts. The QCA is not aware of any constraints on QR concluding commercia agreements
with its customers if both parties wish to do so and QR is not disadvantaged in this regard
compared to a third-party operator. Indeed, a sunk investment in rollingstock may result in QR

enjoying adistinct commercial advantage relative to competitors.

It should also be remembered that QR has had a lengthy period in which to prepare for third-
party entry on its network.>* In April 1995, al Australian Governments signed the Competition
Principles Agreement and QR’s rail-transportation infrastructure was subsequently declared for
third-party access purposes in March 1998.° Consequently, QR’s past investment decisions
and business plans should not be a mgjor consideration in setting the term of internal access
agreements.

The QCA does not accept QR’s argument that cl 6.4 provides an adequate safeguard to prevent
internal operators from tying up capacity for the purpose of preventing an actua or potential
competitor from entering the market>® This clause allows Network Access to take back under-
utilised capacity at its discretion and consequently raises concerns with equality of application
between relevant parties. The QCA’s proposed amendments to cl 6.4, discussed in Chapter 6,
partially removes Network Access discretion in this regard, however, in practice, resumption of
capacity is likely to be a difficult process, characterised by delays and possibly disputes.

Irrespective of whether legal avenues exist to recover capacity from an existing operator, the
QCA considersthat it is preferable if the internal access agreement framework established in the
Undertaking minimises the likelihood of such an issue arising in the first place. Thisis because
it isin QR’s legitimate business interests, the interests of access seekers and aso in the public
interest, for the negotiation framework in the Undertaking to minimise the need for recourse to
dispute resolution.

51 Third-party access to essential infrastructure was foreshadowed in August 1993 with the publication of National
Competition Policy, a Report by the Independent Committee of Inquiry (the Hilmer report).

%2 The declaration was extended in June 1998 with the removal of the exemption on access to coal infrastructure.

%8 Following discussions with the QCA, QR has proposed to replace this clause with an objective test for capacity
resumption. Capacity resumption issues are discussed in Chapter 6.
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Principlesto guide the setting of internal access agreement terms

Given the QCA'’s concerns with QR’s proposed approach, the Authority has proposed that the
following set of principles should be used to guide the establishment of terms for internal access
agreements for exigting train services:

for a service where an external contract with a customer exists, the interna access
agreement should be linked to the term of that contract;

for a service covered by a GSA, the internal access agreement should be linked to the
term of that GSA;

for new tonnages of bulk commodities not covered by an existing contract, the internal
access agreement should be linked to the term of the new contract; and

for genera freight and freight-forwarding services, the maximum term for transitional
internal access agreements should be two years.

The QCA bedlieves that application of these principles would provide an appropriate balance
between QR’ s legitimate business interests and the interests of access seekers. Nevertheless, the
development of internal access agreements for existing services where QR has no existing
external contracts with customers — private or government — poses the greatest difficulties in
terms of drawing that balance.

The QCA supports congraining internal access agreements to the life of existing externd
haulage agreements because QR will not necessarily lose that business when the external
agreement expires, but rather it will have to compete with potential new entrants for the
business. It must be remembered that the central concept underpinning third-party rail access
reform is that customers should be able to choose their rail provider, whilst the network owner’s
legitimate business interests are protected.

The QCA accepts QR’s proposal that where a GSA funds a service, the term of the internal
access agreement should be equivaent to the GSA term. There are currently three transport-
sarvice contracts between the Queendand Government and QR. These contracts relate to the
provison of Citytrain urban passenger services, Traveltrain long-distance passenger services
and below-rail infrastructure maintenance (for the CSO lines across QR'’s network). A transport
service contract for genera freight services is currently being negotiated.

Subject to these GSA agreements, the purpose of the transitional two year term for interna
access agreements for existing general freight and freight forwarding services would be to
recognise QR’s past commitments, financia or otherwise, made on behalf of its customers. As
discussed in the previous section, the QCA has doubts about some of QR’s arguments regarding
these commitments, however, the Authority recognises that there are practica difficulties in
accurately estimating their size.

For long distance passenger services, it seems reasonable that the term of internal access
agreements reflect the commitment QR has made to its customers in terms of lead times for
bookings. Asindicated by QR, this|ead-time could be assumed to be 18 months at a maximum.

For freight and freight-forwarding services, QR’s commitments to its customers, if any, are
likely to be less tangible than, foe example, forward passenger bookings. In the absence of
externa agreements with customers, it is difficult to determine an appropriate maximum term
for internal access agreements for this type of services.
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Nevertheless, the QCA bdlieves that the likely time it would take for a third-party operator to
develop a business case, gain finance, make the necessary investments — in rollingstock etc —
and commence its train services should be an important consideration in establishing a
trangitional term for internal access agreements. This is because if the term of the internal
access agreements extends beyond such a period, it effectively serves as a barrier to third-party
entry. In light of this, the QCA believes that a period of two years for freight and freight
forwarding services would provide a reasonable balance between QR's legitimate business
interests and the interest of third-party operators.

It is important to note that during the proposed two year transitional period for the above
sarvices, QR’s customer base would be free to negotiate with third-party operators regarding
contracts that would commence after the two year provisional period ends. This freedom to
negotiate within the framework provided by the Undertaking — including end-users buying
capacity themselves - is aimed at preventing QR locking in capacity for long periods and
effectively restricting third-party entry to the above-rail market. Nevertheless, QR’s above-rail
business groups would be free during this transitional period to negotiate with end-users for
contracts to commence after the transitional internal access agreements expire.

The QCA recognises that the typica relationship between rail operators and customers in
sectors such as freight and freight-forwarding is not one of long-term contracts. Rather, demand
for these types of train services is generally of a short-term — including ad hoc - nature. This
raises the issue of the approach that should apply at the end of the two year transitional period.

The QCA believes that the Undertaking should specify that for existing general freight and
freight-forwarding services, once the two year trandtiona period ends, internal access
agreements would be set for a ‘commercialy redistic term’. The Authority anticipates a
commercially redistic term for a particular traffic as being one that reflects, amongst other
things, the nature of the traffic, the size and age of the investment in the associated above-rail
operation (including rollingstock) and the typical length of agreements in the rail industry for
such traffic.

The QCA notes that both s104 of the QCA Act, regarding preferentia self-dealing, and the
capacity resumption clauses of the Undertaking would apply to such interna agreements. In
other words, if Network Access negotiated an access agreement with an above-rail business
group on more favourable terms - including price and the nature and quality of the service,
including term — than provided to a third-party operator, s104 of the QCA Act would apply. In
addition, if QR allocated a greater amount of capacity to its above-rail business groups than was
required to ddliver their train services, the proposed capacity resumption procedures in the
Undertaking could be triggered by a third-party operator. Capacity resumption is discussed in
section 6.6 of Chapter 6.

QCA’s Position
The QCA would favourably consider an Undertaking that:

inserted a clause to reflect that in developing internal
access agreements for existing train services, the term of
internal access agreements be the same asthe term of the
relevant external agreement between QR and its private
and gover nment customers,

for general freight and freight forwarding services,
applied a maximum transitional term of two years for
internal access agreements unless there is a longer
external agreement in place, and following this
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trangtional period provided that internal access
agreements would be set for a commercially realistic
term;

for new tonnages of bulk commodities not covered by an
existing contract, the internal access agreement should be
linked to the term of the new contract.

The two year transitional period would start from the date of release
of the QCA’s Final Decision on QR’s Undertaking.

37.2 Rate review provisons in internal access agreements for existing marginal
traffics

QR’s Position

In its discussion paper, QR addressed the following concerns about long-term internal access
agreements for marginal traffics:

capacity could be tied up which might subsequently be sought by third-party operators
willing to make a greater contribution towards common costs,

QR could commit to access charges covering only margina costs for a significant period;
and

the inclusion of a rate review clause in internal access agreements for margina traffics
could enable QR, at a future time, to increase the applicable access charge in response to
competition for the capacity from traffics willing to pay a higher access charge.

QR noted that the pricing principles in Part 5 of the Draft Undertaking recognise that, provided
margina traffics pay the incremental cost of their access and contribute towards fixed costs,
they enhance the efficient utilisation of the network. However, this depended upon the
opportunity costs such traffics impose on the system. The congtrained market pricing approach
QR proposed to adopt accommodates such traffic by enabling Network Access to charge them
an access price a or near the floor price. In other words, Network Access has scope to price
access, between the floor and ceiling constraints, at alevel that reflects atraffic's ability to pay.

QR argued it would generally be ineffective to charge a margina traffic a premium to reflect the
risk that another traffic, able to make a greater contribution towards common costs, would come
along during the course of the access agreement and would not be able to get capacity. QR’s
view was that Network Access risks forcing margind traffics to use alternative means of
trangport, not simply by pricing access above what those traffics can afford to pay, but aso by
only committing to provide access for a short period of time or only with unacceptable rate
review provisions.

QR considered that its proposa to limit the length of access agreements for existing marginal
traffics in congested areas of the network to five years, would satisfactorily address this issue
without creating uncertainty and disincentives for the traffic in question. It did not propose to
include a pro-forma rate review provision in interna access agreements for existing marginal
traffics. Itsargumentsin support of this position were:

given that a margina traffic’'s access charge mirrors its ability to pay - according to QR’s
proposed pricing principles - arate review clause linked to a demand from traffic able to
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pay a higher access charge would, in effect, equate to a termination of the access
agreement for the margina traffic. Asamargina traffic would be unlikely to be able to
pay a higher charge, a rate review clause would constitute a disincentive for marginal
traffics to userail transport;

if the relevant demand came from another margind traffic wishing to directly compete
with the existing traffic, it is unlikely the new traffic would be able to pay a higher access
charge than the existing operator. If it could, Network Access could assume that the
traffic in question or, more accurately, the market in which the traffic operates, has
enhanced its ability to pay. Consegquently, the existing traffic’'s access charge could
legitimately be varied to reflect this improved ability to pay. QR considered that a clause
incorporating such a rate review would not create the same disincentive that arate review
clause linked to demand from a traffic with a greater ability to pay would. However, QR
noted that such a clause would likely be strongly resisted by any rail operator, as the
review would mean that the applicable access charge could only ever go up;

if the relevant demand came from anocther traffic wishing to directly compete with the
existing traffic, but that new traffic could not pay a higher access charge than that being
paid by the existing traffic, Network Access would gain nothing by replacing one rail
operator with another. If the new traffic travelled over a greater distance than the existing
traffic, and in this way, paid a higher total access charge, QR would need to balance the
benefits of that additional revenue against the effects of greater capacity usage by the new
traffic. QR considered that it is unlikely the new traffic would bring any noticeable
benefits to the network as a whole, particularly if it was seeking to directly compete with,
and potentialy replace, the existing traffic; and

QR considered the argument that users of rail infrastructure would be better off sharing
the infrastructure with traffics that can pay a greater contribution towards common costs
than a margina traffic has flaws. In particular, it assumed that one type of traffic could
be directly compared with another in terms of capacity impacts upon other users. For
example, it was highly unlikely that two mutually exclusive traffics would have the same
origins and destinations. Even assuming they did, in a non-commercia area of QR’S
network, if a traffic paying a higher contribution towards common costs came onto the
infrastructure, in al likelihood the access charges paid by existing traffics would not
decrease because the extra revenue earned by QR would go back to Queensland Transport
in the form of decreased GSA funding. In acommercia area of QR’s network, if atraffic
paying a higher contribution came onto the infrastructure, the access charges paid by
existing traffics would only go down if those traffics were paying access charges at the
ceiling of the pricing limits. If QR were not in danger of exceeding its revenue cap, it
would not necessarily decrease the access charges paid by existing traffics.

The above arguments assume there is insufficient capacity for both a margina and potentialy
higher paying traffic to obtain access rights. If there is sufficient capacity for both to operate
and para 4.1.2(d) does not apply, Network Access would proceed to negotiate access in
accordance with the Undertaking.

QR did not propose to include rate review clauses in interna access agreements for traffics
subject to a reference tariff.

Stakeholder Comment
Stakeholders have not had the opportunity to comment on QR’s discussion paper regarding

internal access agreements. Nevertheless, stakeholders have previously commented on whether
a new rail operator, who is prepared to make a greater contribution to common costs, should
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gain priority over a current user who is given the opportunity to match an newcomer’s
contribution but declines to do so.

Table 17: Payment of access charges by marginal traffics

AMC, Stanwell - a newcomer who is prepared to make a greater contribution to the common
costs should gain priority over a current user who does not wish to match the newcomers
contribution to common costs.

FreightCorp - the Undertaking needs to provide for two conflicting objectives in the best
way possible: the need for certainty for existing operators; and the need to provide operators
with a reasonable opportunity to enter or at least compete for a particular market. The most
appropriate way of managing these conflicting objectives would be through a process
whereby specific review periods made all capacity available. A capacity allocation procedure
could then be implemented. |f additional capacity was required outside that time, it should be
provided by taking advantage of the flexibility in pathing that would be provided by
alocating capacity rather than paths.

QMC - the access contracts covering less than fully costed traffic should be responsive and
short-term, eg. one year, to guard against the locking up of capacity for extended periods.

Queensland Government - if QR has entered into an agreement for a specific dot, the
contract should naturally be honoured. |f the previous contract makes specific provision for
such circumstances, and imposes commensurately lower access charges, adjustments of
priority would be reasonable. However, asageneral principle, where QR unilaterally seeksto
reduce a user’s rights - where no contractual agreement exists - adequate compensation must
be provided for.

QCA’sanalysis

The QCA is concerned to ensure that QR does not tie up capacity for long periods with its
margina above-rall traffics, thereby preventing new entrants who could make a greater
contribution to common costs from gaining access. However, it also recognises QR’s concerns
regarding contractual certainty for rail operators.

As discussed in section 3.6.1 of this chapter, the QCA considers that the term of an internal
access agreement should be the same as the term of any corresponding external agreement with
end-users, with the exception of freight forwarding traffic, long distance passenger services and
services covered by a GSA. Under this approach, the problem of a margina traffic tying up
capacity would be reduced when it is a case of direct competition for the same traffic, as the
end-user would choose its preferred operator if/when its contract with QR was due for renewal.

QR outlined a number of arguments against having a rate review clause in internal access
agreements. The QCA has the following concerns.

while QR argued that two traffics cannot be compared in terms of their capacity effects
upon other users, this type of capacity assessment and allocation of priority is a core
function of a network manager and, where priority in scheduling is linked to access
charges, would reflect a more efficient utilisation of the network;

QR argued that for a non-commercia area of its network, the addition of a traffic able to
make a greater contribution to common costs may not result in lower access charges for
other traffic, however, it may result in a reduction in the amount of government funding
required. QR did not recognise that this in itself would be a public interest benefit in
terms of the achievement of a more efficient allocation of resources;

QR’s argument that where a third-party operator’s traffic wishes to directly compete with
the existing marginal traffic and pay a higher access charge, Network Access could
legitimately increase the access charge of the existing traffic, could be interpreted as QR
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seeking to capture the third-party operator’s superior efficiency in the form of a higher
access charge;

QR's argument that, where the third-party operator cannot pay a higher access charge,
Network Access would gain nothing by replacing one rail operator with another, ignores
the key issue that end-users should be able to choose which rail operator best meets their
needs; and

QR’s argument about the dangers of overriding existing access entitlements has validity,
however, it would appear that QR’s existing integrated services only have implicit access
rights attached and the argument is inconsistent with QR reserving the right to reschedule
train operations.

In light of the above concerns, the QCA bedlieves that the issue of marginal traffics tying up
capacity for long periods would be better addressed by linking access charges to priority rather
than through rate review clauses in internal access agreements. In other words, traffic willing to
pay more for a higher priority path would gain precedence in scheduling over amarginal traffic.

This would be in both end-users and QR’s legitimate business interests as it would provide
greater flexibility and choice to end-users and it would encourage more efficient utilisation of
QR’s network through alocation of scarce capacity to those traffics willing to pay more. An
existing rail operator would have an opportunity to match another operator’s higher proposed
access charge in order to retain priority.>

QCA's Position

The QCA accepts that there should be not be a rate review clause in
internal access agreements.

373 Proposed framework for establishing internal access agreements for new or
renewed train services

QR’s Position

The access rights of internal access agreements for new or renewed services will be developed
on a basis consistent with the principles outlined in Schedule E (Summary of Standard Access
Agreement), Part 5 (Pricing Principles), Part 6 (Capacity Entitlements) and Part 7 (Interface
Standards) of the Undertaking: sub-cl 3.4.2(a). However, QR argued in its Explanatory Guide
that these obligations do not preclude QR taking advantage of any synergies that arise due to its
vertically integrated status, provided this does not lead to a breach of s104 of the QCA Act.>®

These internal access agreements will be made available to the QCA for review if required: sub-
cl 3.4.2(b).

QR argued in its supplementary submission to the QCA’s Request for Comments Paper
Queendand Rail Draft Undertaking that as a matter of principle, it did not consider that it
would be appropriate to have some, but not al, access agreements subject to mandatory

> The issue of linking access charges to priority is addressed in Chapters 5 and 9 and later in this chapter.
%5 The assignment of the benefits of QR’s vertical integration is discussed in section 5.4.2 of Chapter 5 and later in this
Chapter.
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disclosure arrangements. This was on the grounds that those rail operators - internal or
otherwise - whose agreements were disclosed would be at a competitive disadvantage.

In addition, in QR’s view, it would not be desirable to subject al access agreements to public
disclosure requirements. The requirement for such disclosure would likely inhibit innovation in
operational and/or technical matters, as rail operators would not be able to keep these details
confidential. This could inhibit investment. In addition, disclosure of only select provisions of
access agreements, such as price, would fail to provide access seekers with any meaningful
information concerning the appropriateness of price levels.

QR argued in its supplementary submission to the QCA’s Request for Comments Paper
Queendand Rail Draft Undertaking, that the QCA Act gives the QCA the power to review
internal access arrangements to ensure that QR is not providing better terms and conditions to
its own above-rall business groups than is offered to third-party operators. The Draft
Undertaking supplements this by providing that these internal access agreements will be made
available to the QCA for review if the QCA so0 requires. QR considered that this review
mechanism should provide stakeholders with comfort that QR’s above-rail business groups do
not gain more favourable access terms and conditions.

The existence of reference tariffs and standard terms and conditions of access agreements, at the
principle level, should aso address any concerns of third-party operators.

Stakeholder comment

There was a range of views among stakeholders regarding QR’s proposed framework for
internal access agreements for new or renewed train services.

Table 18: Internal access agreements for new train services

FreightCorp, QMC - a QCA review of the internal access agreements should provide
sufficient protection of access seekers' interests.

Queensland Gover nment - the proposed framework appears reasonable.

Stanwell - there would appear no good reason why internal access agreements are not public.
If the key elements of these agreements are not made public, allowing scrutiny only by the
QCA may not provide the level of transparency which would be desirable in an effective
Undertaking.

AMC - pricing isthe key issue in the internal access agreements, secret internal arrangements
provide an opportunity for an inappropriate allocation of common costs. This problem would
be alleviated through greater transparency and by insisting that internal access agreements be
on the public record and remain consistent with the Undertaking in all respects.

Toll - there should be an absolute requirement that internal access agreements are on
substantially the same terms and conditions as corresponding external access agreements and
that the terms contained in the internal access agreements are no more favourable than those
offered to third-party operators. There should be a binding mechanism contained in the
regime for a review/audit of internal access agreements. The QCA should have the power to
require variations to such agreements insofar as the auditor finds them not to be substantially
similar to corresponding external access agreements.

Queendland Government - the Undertaking should include formal arrangements in respect
of the QCA’ s power to approve/disapprove any internal access agreements.

Great Southern Railway - arrangements need to be put in place for an effective review of
internal access agreements given that the provisions of s104 of the QCA Act seem to render
the ability of the QCA to review internal access agreements ineffective.
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QCA’'s Analysis

The QCA recognises that the confidence of access seekersin QR’s access regime will depend to
a consderable extent on the market’s confidence that third-party operators obtain access on a
non-discriminatory basis when compared to QR’s above-rail business groups. As such, the
nature and extent of disclosure of the internal access agreements for new train services requires
a careful balancing of QR’s legitimate business interests and the interests of access seekers.

The QCA believes that transparency in the nature of internal access agreements for new train
services could be facilitated through one or a combination of the following mechanisms:

exposure to legal action under s104 of the QCA Act;
public disclosure;
a QCA review process; or
greater use of reference tariffs.
Exposureto legal action under s104 of the QCA Act

The Authority does not intend to approve sub-cl 3.4.2 because it would mean that interna
access agreements negotiated in accordance with it would be brought within the ‘safe harbour’
of the Undertaking such that s104 of the QCA Act does not apply. As discussed in relation to
internal access agreements for existing services, the risk of agreements negotiated in this way
leading to breaches of s104 of the QCA Act is too high. Consequently, internal access
agreements for new train services will be relevant to the terms on which access is provided to
other access seekers/users in the context of potential future s104 actions.

Public disclosure

The QCA recognises QR’s argument that it may not be desirable for al access agreements to be
publicly disclosed and that in light of this, public disclosure of only QR’s interna access
agreements would likely be contrary to QR’s legitimate business interests. This is because
third-party operators would have access to potentialy sensitive commercial information
beonging to QR’s above-rall business groups. The QCA is concerned that an approved
Undertaking should not distort the development of competition in the above-rail market by
establishing a framework that delivers an advantage to either QR’s above-rail business groups
or third-party operators.

Nevertheless, the QCA is aware that QMC, the representative body of one of QR’'s biggest
customers, the Queendand coal mining sector, has argued that the below-rail component of al
new access agreements — interna and external — in the coal sector should be publicly disclosed.
In other words, the access charge and non-price terms and conditions negotiated between
Network Access and the rail operator should be publicly disclosed. QMC has argued that such
disclosure would enhance price transparency and preclude Network Access negotiating special
‘deals’ on non-price terms and conditions.

The QCA agrees with QM C’ s argument to the extent that it is just the below-rail component of
access agreements that would be disclosed. The QCA accepts that such disclosure is not
standard practice in the Australian rail sector, however, it believes that QR’s legitimate interests
would not be adversely affected by such disclosure. The publication of below-rail aspects of
access agreements would provide information on negotiated departures from the reference tariff
rates and negotiated non-price terms and conditions.
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Nevertheless, the QCA recognises that this approach could lead to standardisation of, or rigidity
in, access agreements for the coal sector, including Network Access feeling constrained in its
negotiations with rail operators. The consequence of this would be that Network Access
becomes unwilling to accommodate the particular concerns of individua rail operators.
However, the coal mines would bear the inconvenience and cost of this inflexibility. In their
view, the positive effects of complete transparency in access agreements — for example,
enhanced competitiveness of the above-rail market — would outweigh the detrimental effect of
Network Access reduced ability to tailor arrangements to individual rail operators.

Notwithstanding the above arguments, the QCA would not support above-rail aspects of
agreements being disclosed, on the grounds that more efficient rail operators could be forced to
disclose information that would reveal the source of their greater efficiency to other rail
operators. The likely impact of disclosure over time would be to stymie innovation in above-
rail operations.

In light of QMC'’s strong representations on behalf of the Queendand mining sector, the QCA
has proposed that Network Access should alow for the disclosure of all below-rail aspects of
rail access agreements for the coa sector.

At this stage, the QCA does not believe that public disclosure of below-rail aspects of access
agreements in other sectors is warranted. There has been no support from stakeholders for such
amove’®

A QCA review process

The QCA accepts QR’s proposa to make its internal access agreements for train services in
non-coa sectors available to the Authority for review. The QCA believes that this review
mechanism should provide stakeholders with some comfort that QR’s above-rail business
groups do not gain more favourable access terms and conditions. However, the QCA notes that
it will not have the power to intervene with respect to QR’s internal arrangements. In addition,
the QCA has little control over the way in which Network Access exercises discretionary rights
under its contracts in away that favours a particular operator.

The QCA understands that it does not have the power to approve interna access agreements or
to require variations to internal access agreements. Consequently, these avenues have not been
explored. Nevertheless, the Authority understands that QR’s internal access arrangements will
be relevant as a comparison to the terms on which access is provided to other access seekers and
users under ss104(2) and ss125(2) of the QCA Act.

Greater use of reference tariffs

The QCA bedlieves that internal access agreements for new train services should be treated
differently depending on whether they are developed in accordance with QCA-approved price

%6 Toll hasinformally advised the QCA that it is strongly opposed to such public disclosure. It argued that each
operator will, subject to the terms of the QCA Act and the Undertaking, be free to negotiate terms suitable to its
own business, operations and customer requirements. Some flexibility is required to allow Network Access to
negotiate appropriate terms. |f access agreements are on public display, Network Access will naturally be very
cautious about departing from the published terms for fear of criticism. This could stifle reasonable commercial
requirements and innovation. In effect, the first access agreement will create the standard for al future
agreements. National Rail informally advised the QCA that when access charges are publicly disclosed,
provision needs to be made for at least some non-price terms and conditions to remain confidential, if thisis
desired by one or both parties. For example, an access agreement may include arrangements for new services, or
other improvements, which an operator may not want revealed to its competitors.
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and non-price terms and conditions. Specificaly, internal access agreements for new train
services developed in accordance with approved reference tariffs and a proposed standard
access agreement applicable for coa haulage services, should be deemed to comply with s104
of the QCA Act®>” This would provide an incentive for QR to negotiate agreements with its
above-rail business groups in accordance with approved reference tariffs. Moreover, the
development of reference tariffs, by increasing price transparency would, over time, constrain
QR’s ahility to provide access to its own above-rail business groups on more favourable terms
and conditions than third-party operators.

At this stage, QR has proposed that reference tariffs be developed only for its coa systems,
however, the potentia exists for reference tariffs to be developed for other parts of QR's
network, such as the Mt Isa and North Coast Lines. The development of additional reference
tariffsis discussed in Chapter 5.

Finally, the QCA notes QR’s statement in the Explanatory Guide that it would take advantage
of any synergies that arise due to its vertically integrated status, provided this does not lead to a
breach of s104 of the QCA Act. QR’sinitia submission to the QCA’s Request for Comments
Paper Queendand Rail Draft Undertaking did not deal with exactly how the benefits of
integration - to the extent they exist - will be passed on to customers through cheaper prices and
better service quality.

The QCA recognises the potentia synergies from vertica integration in a theoretical sense,
however, it is very difficult to quantify these synergiesin practice. As part of its assessment of
QR'’s reference tariffs, the QCA has undertaken a significant cost alocation exercise for QR’'s
cod systems. As a result of this exercise, the QCA does not believe that the synergies are
material. Indeed, one of the most significant benefits to QR from its current structure is the
economy of scale arising from the reduced transaction costs of negotiating multiple access
agreements at once. Consequently, the QCA proposes that QR’s Undertaking does not need to
address potential synergies from vertical integration. *®

QCA's Position
The QCA would favourably consider an Undertaking that:
removed sub-clause 3.4.2 of the Draft Undertaking;

following completion of the development of a standard
access agreement for coal haulage services, provided for
internal access agreements for new or renewed train
services developed in accordance with that standard
agreement and approved reference tariffs to not be
subject to s104 of the QCA Act;

allowed for the disclosure of all below-rail aspects of rail
access agreementsin the coal mining sector; and

provided its internal access agreements for non-coal train
servicesto the Authority for review.

57 QMC has advised the QCA that it intends negotiating a standard access agreement with QR to apply for coa haulage
services.
%8 The cost allocation issue is discussed in Chapter 5 as part of the development of QR’s Costing Manual.
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CHAPTER 4. NEGOTIATION FRAMEWORK

KEY ASPECTS

Vertical integration - QR’s vertical integration gives rise to a conflict of
interest if access seekers are required to negotiate access with QR’'s
above-rall business groups and then compete with them. An effective
negotiation framework requires that Network Access adone must
negotiate with access seekers regarding declared services.

Rail infrastructure - principles to guide the assgnment of management
responsibility for QR’s rail infrastructure and associated line diagrams
should be incorporated as a schedule to the Undertaking.

Parties to access agreements - both accredited and non-accredited
organisations should be able to execute access agreements with QR,
provided an appropriately accredited rail operator delivers the train
Services.

Schedule D - should include detailed cost information where no
reference tariffs apply and where requested by access seekers. Schedule
D does not limit QR’'s statutory obligation to provide information to
access seekers - in particular, information associated with QR’s capacity
assessments.

Dispute resolution - the Undertaking should not limit the right of an
access seeker to trigger dispute resolution with respect to indicative
access proposals.
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4.1

4.2

Introduction

Under the QCA Act, commercial negotiation is to play a centrd role in the securing of third-
party access by an access seeker. Commercia negotiation is particularly important in the
context of access to rail infrastructure due to the varying nature of the service required by a
user, including frequency and timeliness. This requires an effective negotiation framework be
established.

The QCA believes that if QR is to establish such a negotiation framework, a fundamental
principle underpinning the assignment of management responsibility for QR’srail infrastructure
is that Network Access alone must negotiate with access seekers. This is because, under QR’s
verticaly integrated structure, an access seeker has to both negotiate access to declared services
and, if successful, potentially compete with QR’s above-rail business groups.

The QCA is strongly of the view that access seekers should not be expected to negotiate with
potential competitors regarding any declared services. This is because the inherent conflict of
interest would have the potential to serioudy undermine the development of a contestable
above-rail market in Queendand.

Key features of an effective negotiation framework include:
provision of adequate information to access seekersin atimely manner;
clearly defined negotiation procedures, including time frames for action by QR,;
clearly defined boundaries to negotiation;

effective dispute-resolution procedures, including fair and timely resolution of disputes;
and

clarification of the respective responsbilities of QR and access seekers concerning the
negotiation process.

A negotiation framework that omits or insufficiently develops any of the above features may
become a barrier to entry to access seekers. On the other hand, QR is entitled to protect itself
againgt becoming engaged in negotiations with non-genuine access seekers. Therefore, one of
the key objectives of the negotiation framework must be to strike a balance between QR’s
legitimate business interests and the interests of access seekers.

Management responsibility for QR’sinfrastructure

The Draft Undertaking identifies the parties within QR who will be responsible for access
negotiations. This will depend on whether Network Access or one of QR’s other business
groups is managing the facility providing the declared services. QR subsequently developed a
‘common user’ test that was designed to assign management responshbility for its rail
infrastructure to each of its business groups in a complete and unambiguous manner. The
business group assigned management responsibility for a facility would be responsible for
negotiating access to its associated declared services, if any.

The QCA and QR’s stakeholders had significant concerns about the practical effects of applying
the common user test. Access seekers could potentially be required to negotiate access to
declared services with QR’s above-rail business groups. As a result, the QCA, in consultation
with QR, developed principles to guide the assignment of management responsibility for QR’s
rail infrastructure. QR has subsequently prepared line diagrams for its infrastructure from
Gladstone northwards reflecting the application of these principles. The QCA has proposed that
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subject to stakeholder comment and the resolution of one unresolved assignment, these line
diagrams be incorporated as a schedule to the Undertaking.

QR’s Position
Original position

Negotiation for access with third-party operators will be undertaken by Network Access. The
only exception to this is where access is required for below-rail services provided by a facility
managed by a business group other than Network Access. In that case, Network Access will
conduct access negotiations as an agent for the business group managing the facility: para
4.1.1(a).

The only exception to this arrangements is if the third-party operator’s sole purpose of gaining
access to a station, platform or marshaling yard is to utilise another above-rail facility managed
by an above-rail business group, such as a workshop or termina. In that case, negotiation will
be directly between the third-party operator and that business group: para4.1.1(b).

QR’s proposed assignment of management responsibility for its rail transport infrastructure
raises two key matters:

the scope of the declaration of the rall transportation services provided by its
infrastructure for third-party access purposes; and

the appropriateness of a ‘common user’ test, foreshadowed in QR’'s supplementary
submission to the QCA’'s Request for Comments Paper Queendand Rail Draft
Undertaking, as a means of assigning management responsibility for its infrastructure.

QR argued in its submission in response to the QCA’s Request for Comments Paper QR's
Scheduling and Train Control Protocols and Proposed Assignment of Marshalling Yards that
there is a lack of clarity over precisely which of QR’s assets fal into the definition of rail
transport infrastructure in the Transport Infrastructure Act 1994. The most obvious example is
the delineation of marshalling yards and items that are defined as other rail infrastructure, such
asthe raillway track that is part of freight centres or depots, maintenance depots and workshops.

The declaration refers to the use of rail transport infrastructure for providing transportation by
raill. However, neither the Tl Act nor the declaration provides any definition of what activities
are encompassed by the term transportation by rail. QR considered transportation by rail
included the following functions:

mainline running between the train’s loading point and its unloading point, including the
empty return trip if required,

any queuing or staging that is reasonably required in the movement of the train from its
loading point to its unloading point, including the empty return trip if required; and

any train marshalling or shunting that is reasonably required in the movement of the train
into/out of its loading or unloading point, including the empty return trip if required,
where the relevant loading or unloading facility cannot accommodate such marshalling or
shunting.

QR would provide a certain amount of ‘bad order’ or ‘breakdown’ sidings that may be utilised
by all railway operators in emergency situations.
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QR indicated the declaration did not oblige it to provide sufficient rail transport infrastructure to
accommodate a railway operator’s rollingstock at times when it is not being used for the
purpose of providing transportation by rail. For example, whilgt it is being maintained, or
whilst it is being stored. In its view, this interpretation was supported by the definition of rail
transport infrastructure that specifically excluded maintenance facilities and freight terminals.”®

QR may permit railway operators to perform provisioning and running inspections whilst on
track managed by Network Access subject to sufficient capacity being available for such
activities.  Where this occurs, it would be treated as a non-declared service provided by
Network Access and the third-party operator's access charge would reflect this additional
utilisation of QR’s network capacity.

Revised position

In September 2000, QR wrote to the QCA advising of a change in its position. It argued that
there needed to be a digtinction drawn between the short and long-term rollingstock storage
services provided by itsrail infrastructure. QR proposed to use the term stowage for short-term
storage, which formed part of the declared service and would be provided by Network Access.
On the other hand, QR proposed to use the term storage for long-term storage, which did not
form part of the declared service and would be the responsibility of above-rail operators.

QR defined stowage as the short-term storage of train consists on the rail transport infrastructure
for the purpose of:

enabling an operator to carry out scheduled above-rail services normally carried out
during a scheduled operationa cycle (such as crew changes, meal breaks, and
provisioning) and/or;

providing an operator with a place to temporarily store itstrains,

between scheduled train services in accordance with the terms of the relevant operator’s
capacity entitlement; or

when the operator cannot operate its train service in accordance with the terms of its
capacity entitlement as the result of a breakdown situation or temporary outage of the
operator, the loading facility or the unloading facility, and/or unavailability of the rail
transport infrastructure.

In addition to long-term storage of train consists, QR argued that storage referred to:

short-term storage of train consists where arail operator does not operate train servicesin
accordance with its capacity entitlement; or

storage of wagons for seasonal traffic in the ‘ off-season’; or
storage of wagons destined for maintenance; or

storage of rollingstock or train consists no longer in use.

59 “Freight centres or depots’ rather than ‘freight terminals’ are defined as ‘ other rail infrastructure’ inthe TI Act. ‘Other rail
infrastructure’ is not covered by the declaration of QR’srail transport infrastructure.
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QR argued that storage of train consists where arail operator chose not to use its alocated train
paths was included because in such circumstances the train consist storage was unplanned and
a the discretion of the operator. Consequently, it was appropriate that the operator be required
to find a location to store its train consist.

Common user test

In its supplementary submission to the QCA’s Request for Comments Paper Queendand Rail
Draft Undertaking, QR foreshadowed a significant change to the treatment of marshaling
yards. This amended approach was clarified in its submission to the QCA on the Definition of
Common User Yards. Essentialy, QR’s revised approach involved an assessment of each of its
marshalling yards (yards) with a view to identifying the areas within each yard that provide
declared services and those that do not.

QR noted that there are areas within yards, which may involve one or two ‘roads, that may be
required by a number of operators in order to effectively utilise the mainline corridor or in
circumstances where a number of above-rail facilities exist in the same vicinity. QR proposed
that these yards be called common user yards and be assigned to Network Access. Network
Access would directly negotiate with third-party operators for access to common user yards in
accordance with QR’s Draft Undertaking.

In contrast, QR argued that a single above-rail business group often exclusively uses particular
areas within yards for the performance of above-rail functions, such as train storage,
provisioning, maintenance or activities at freight terminals. This use is generaly dictated by
that operator’s ownership of facilities - such as terminals or maintenance facilities - adjacent to
those yard areas and the yard areas are currently solely used in conjunction with those facilities.
QR argued that there is no legitimate need for these yards to be made available for access by
other operators and therefore should be reserved for the exclusive use of that QR above-rail
business group as opposed to being available for third-party access®™® QR proposed that these
yards be assigned to above-rail business groups and that the Undertaking not apply to them.®*

QR completed a review of its entire rail infrastructure network, including marshalling yards,
around mid 2000. The review was conducted in two stages — rail infrastructure from Gladstone
northwards, and rail infrastructure south of Gladstone. QR prepared a series of line diagrams
indicating its proposed assignment of management responsibility for its infrastructure. The line
diagrams for infrastructure from Gladstone northwards were subject to consultation with
stakeholders through the QCA’s Request for Comments Paper QR's Scheduling and Train
Control Protocols and Proposed Assignment of Marshalling Yards QR has advised that the
line diagrams for rail infrastructure south of Gladstone will be provided to the QCA during the
consultation period for the Draft Decision.

QR's proposed assignment of management responsibility for its rail infrastructure is
summarised in Table 1 below.

8 Third-party operators could seek access to such infrastructure via a commercial arrangement with the QR above-rail
business group that manages that facility. For example, a third-party operator could enter a commercia service agreement
with QR where QR maintains that operator’s rollingstock in a QR maintenance facility, or loads and unloads its trains at a
QR freight terminal.

81t is clear that declared services need not be subject to an undertaking although the QCA is empowered under the QCA Act
to request an undertaking from an access provider in relation to the provision of declared services. |If access is sought to
declared services not covered by an undertaking, the arbitration machinery contained in the QCA Act would be available.
This means that third-party access to the declared services provided by these facilities is till available irrespective of QR’s
assignment of management responsibility to its above-rail business groups.
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Tablel: Proposed Assignment of Management Responsibility

Infrastructure/Facility Type M anagement Responsibility

Mainlines and passing |oops Network Access

Container terminals and associated storage yards Relevant QR above-rail business group/private owner (if
private)

Major coal loading/unloading terminals Network Access/private owner (if private)

Major mineral loading/unloading terminals Network Access/private owner (if private)

All other loading/unloading terminals Relevant QR above-rail business group/private owner (if
private)

Private sidings Private owner

Queuing facilities associated with a loading/unloading | Manager of the loading/unloading terminal/facility (for coal
terminal/facility and minerals thiswill be Network Access)

Sections of yards used for access to private sidings | Network Access
(including any associated requirements for marshalling
trains)

Rollingstock maintenance depots and associated storage | Relevant QR above-rail business group
yards

Infrastructure maintenance depots QR Infrastructure Services Group

Workshops and associated storage yards QR Workshops Group

Storage facilities'yards other than those associated with | Relevant QR above-rail business group
workshops, depots or terminals

Source: QR Submission
Application of common user test

QR advised the QCA that the common user test has been applied as follows.

al infrastructure used for the purpose of mainline running, including passing loops, is
managed by Network Access and will be subject to access in accordance with the terms
of the Undertaking;

Network Access will manage infrastructure to provide for any queuing or staging
reasonably required in the movement of the train from its loading point to its unloading
point including the empty return trip if required. Consequently, for those yards close to
major loading/unloading facilities and for which there is likely to be a requirement for
queuing over and above what can occur in facilities owned by the relevant railway
operator(s), extra holding roads for queuing and coordination of train movements are
under the management of Network Access®

Network Access is to manage infrastructure to provide for any train marshaling or
shunting reasonably required in the movement of the train into/out of its loading or

62 These locations are at Callemondah, Jilalan and Mt Isa.
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unloading point where the relevant facility cannot accommodate such marshaling or
shunting; and

Network Access will manage infrastructure necessary to provide access to al private
sidings - including any necessary marshalling and shunting required to effectively utilise
those sidings.

QR has generally not assigned infrastructure to Network Access for the purpose of train loading
and unloading, maintenance and train storage, with the exception of mgor coal and mineras
loading and unloading facilities.

QR advised the QCA during Working Group meetings in mid 2000 that the proposed
assignment of marshalling yard assets between Network Access and its above-rall business
groups reflected internal QR manageria purposes. QR argued that, while it would prefer to
align its management of the rail infrastructure with the declared service, such that Network
Access is responsible for managing al infrastructure providing declared services, an efficient
internal management structure is its priority.

Sakeholder concerns

The QCA and QR's stakeholders shared concerns about QR’'s proposed assignment of
management responsibility for its infrastructure reflected in the line diagrams referred to above,
in particular, the potential for access seekers to be required to negotiate with QR’s above-rail
business groups for access to declared services.

As aresult of these concerns, QR and the QCA engaged in a series of discussions in an attempt
to find common ground. To this end, the QCA developed guiding principles for the assignment
of management responsibility for QR’s rail infrastructure. The principles are discussed in the
QCA’sanadysis section of this chapter below.

QR subsequently agreed to amend its line diagrams using the guiding principles. A complete
set of amended line diagramsiis at the end of the chapter.

Stakeholder Comment

Submissions in response to the QCA’s Request for Comments Paper QR’'s Scheduling and Train
Control Protocols and Proposed Assignment of Marshalling Yards raised a number of concerns
regarding the link between marshalling yards and the scope of the rail infrastructure declaration.

Table 2: Scope of declaration

Queensland Trangport - the lack of a clear definition in the Transport Infrastructure Act
1994 of marshalling yards, and in fact other rail infrastructure components such as stations
and platforms, presents considerable complexity to the issue of allocation of responsibility for
such infrastructure. Nevertheless, all of the functions identified by the QCA as within the
scope of the declaration - ie. mainline running, train loading and unloading, marshalling and
shunting, and short-term storage for repair and provisioning - are integral to the operation of
trains. Accordingly, the view expressed by the QCA that the declaration of the services
provided by QR'’s rail transport infrastructure extends to the use of that infrastructure is
generally supported.

FreightCorp - the QCA’s classification of below-rail functions, with the exception of its
exclusion of long-term storage, is supported. To the extent it is arequirement to park trains at
various times, part of the service provided by the network is to allow trains to be stabled.
QR’sintent is that third-party operators are required to build sufficient tracks such that all of
their trains are able to completely exit from the QR network. Such a requirement is anti-
competitive on the following grounds:

143



Queendand Competition Authority Chapter 4 — Negotiation Framework

it is unnecessary from a network management perspective for all of a third-party
operator’ strainsto exit the network;

it isan integra part of the network service to provide for the storage of trains within
the network for bulk haulage trains that exhibit acyclical unit train nature; and

the existing infrastructure has been built to accommodate the current level of traffic
and has been demonstrated to do so. It is therefore absurd to argue that the change of
traffic from one operator to another would cause capacity to require augmentation.

While FreightCorp agrees with QR that some portions of (or potentialy entire) facilities may
be associated with above-rail activities and should therefore be excluded from declaration,
this needs to be considered in context and with great care. In particular, the presence of a
facility (eg a provisioning or fuelling facility) adjacent to the rail infrastructure does not
necessarily mean that the infrastructure is purely related to above-rail activities. The former
non-competitive nature of the rail industry has meant that infrastructure was often built
without necessarily taking into account the distinction between above and below-rail activity
so that it is quite probable that some facilities will include both.

It is also important to recognise that the separation of activities for the current usage of
operations may change if a new operator seeks to undertake its operations in a different
manner. QR'’s integrated structure may lead Network Access to judge all proposas by
reference to current standards and operating practices. This predisposes decisions and pricing
outcomes towards the status quo, with any innovation likely to be penalised.

QMC - QR’s common-user approach does not relate to the scope of the Undertaking. Any
amendment of the declaration, or limit on the QCA'’s interpretation of the declaration, to
reflect the common-user approach would be opposed. The Undertaking should cover the
declared services, including those current and potential rail transport services that the QCA
has identified as being provided by QR’s marshalling yards.

ARTC - the smooth operation of loading, unloading and maintenance aspects of a rail
operation has a large influence on the efficiency and effectiveness of the line-haul portion of
the service. Congtraints in yards and terminals, where space is at a premium and often
controlled by incumbent users, is often a greater limiting factor on a desired service than line-
haul capacity constraints. Accordingly, the availability of suitable facilities for non-line-haul
activities on the QR network will be vital to any access to the network by third-party
operators.

Stakeholder submissions supported Network Access managing declared infrastructure.
Concerns about the appropriateness of the common-user test were raised.

Table 3: Appropriateness of common user test

Queensland Transport - any declared infrastructure should be managed by Network Access
including handling all access negotiations with third parties. Management of infrastructure by
an above-rail business group should desirably be restricted to infrastructure that is required
solely by that group, in effect ‘ private sidings'.

Toll - the common user approach is not appropriate. All marshaling yards should be
alocated to Network Access as it is impossible to judge at this stage which - if not al - of
QR’'s marshalling yards might be needed by new operators to provide services to QR’s
existing customers or to new customers. The marshalling yards are being used by QR now
and therefore must be of value in providing services to its current customer base. Therefore,
al yards are potentially of value to a third-party operator who may want to offer services to
QR customers. There did not appear to be any circumstances that justify the assignment of
declared services to QR’s above-rail business groups.

QMC - the obligation should be on Network Access to explain why the Undertaking should
not cover a section of a marshaling yard and included in its sphere of management
responsibility. This would involve areversal of the onus of proof implicit in QR’s proposal.
A dtrict application of the declaration that involves assigning al, or amost al, of a
marshalling yard to Network Access would not prevent QR’s above-rail business groups from
using them. It would merely place these business groups on the same footing as third parties
needing to acquire access to the yard from Network Access. A failure to assign to Network
Access those yard areas providing declared services could have serious del eterious effects on
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the emergence of competition as QR’s above-rail business group’s would not be motivated to
providerival operators with access to these areas at reasonable cost, if at all.

FreightCorp - al declared infrastructure should be considered common use unless otherwise
proven by QR to be specifically related solely to its above-rail business groups operations
and will always remain so.

We applaud QR'’s proposal to move al areas identified as common use yards under Network
Access' management responsibility. However, it is manifestly strange that such a proposal
leads to the outcome that the majority of the coa storage yards at Callemondah, Bluff and
Jilalan are quarantined for Coa and Mainline Freight. We struggle to comprehend how any
reasonable interpretation of the infrastructure needs of the coal rail haulage business does not

lead to the conclusion that the tracks at those locations are required for the management of
any and all coal trains using the system and are therefore common use in nature.

ARTC - QR appears to have assigned significant parts of many of the larger yards to its
above-rail business groups, leaving third-party operator access, via Network Access, to
through roads only. This leaves very little future opportunity and flexibility to third parties.
Also, the designation within each yard may need to consider as best as possible future usage
of theyard.

QCA’s Analysis
Scope of declaration

The scope of the rail transport infrastructure declaration has been the subject of different
interpretations by QR and its stakeholders.

In broad terms, QR narrowly interpreted the declaration, believing it to principaly include
services provided on an origin-to-destination basis, with the exception of loading and unloading
facilities for coal and mineras traffic. In contrast, stakeholders argued the definition included a
wide range of functions beyond origin-to-destination running.

The QCA'’s understanding is that the scope of the declaration extends to the use of QR’s rail
trangport infrastructure for the following rail transport functions:

mainline running, including the use of passing loops;

train queuing and staging for the following activities so long as they are undertaken as
part of the normal operationa cycle:

loading and unloading;
transit;
‘on track’ maintenance, provisioning and crewing activities;

train loading and unloading at facilities other than freight centres and depots, undertaken
as part of the normal operationa cycle;

train marshalling and shunting:
in preparation for trangit;
in preparation before or after train loading or unloading;

in preparation before or after maintenance and provisioning;
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short-term train storage:

in a breakdown situation;

for short periods where product flow has been disrupted;
for short periods where the timetable does not alow use.

The services provided by facilities that fall within the definition of ‘other rail infrastructure’ in
the TI Act, such as freight centres or depots, maintenance facilities, workshops and track that is
part of each these facilities, have not been declared. Nevertheless, the use of marshaling yards
located near these facilities is subject to the declaration.

Accordingly, whilst the use of a maintenance facility is not subject to the declaration, the use of
amarshaling yard that is adjacent to a maintenance facility to break up a train to enable faulty
wagons to be separated and transported to another maintenance facility, falls within the range of
services that have been declared under the QCA Act.

The QCA believes that the scope of declared services outlined above, which goes beyond the
mere facilitation of point-to-point operation of trains to include services such as short-term
shortage, would be sufficient for a third-party operator to provide an effective train service. In
this way, it balances the legitimate business interests of QR and the interests of third-party
operators and provides for an efficacious rail access regime to be established.

Appropriateness of common user test

QR has developed the common user test to assign management responsibility for its entire rail
infrastructure. However, it isin the context of marshalling yards that the test raises the greatest
sengitivities from a third-party access perspective.

The QCA has a number of concerns with the specification and application of QRS common
user test. These are asfollows:

the existing use of QR’ sinfrastructure, rather than its potentia future use in the context of
the rail transport declaration, has dictated the assignment of management responsibility
for the infrastructure;

ease of access to end-user loading/unloading facilities adjoining QR’s rail infrastructure
has not been adequately addressed; and

the test operates at too high a level, which alows QR to exercise considerable discretion
in its gpplication. The exercise of this discretion results in a lack of certainty in the
outcomes from QR’ s assignment process.

As a reault of these concerns, the QCA does not believe that the common user test provides
sufficient protection of third-party operators interests. The QCA’s concerns are explained in
more detail below.

Performance of declared services within marshalling yards - the QCA’s concern with the
lack of an explicit link between the common user test and the rail transport declaration is that it
results in areas within yards where above-rail functions are currently performed being reserved
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for the exclusive use of the relevant above-rail business group.®® For example, QR advised the
QCA that predominantly above-rail activities take place in Calemondah yard - sited close to
Gladstone port and the Gladstone Powerhouse L oop on the Blackwater system - and this is why
an above-rail business group would manage the mgjority of the yard.

The QCA believes that marshalling yards, such as Calemondah, potentialy provide both
declared and non-declared services. The fact that an above-ral business group currently
manages such a facility and is the only user of the associated declared services does not affect
the fact that the services have been declared and prima facie should be assigned to Network
Access.

In the future, third-party operators may potentialy seek access to the declared services of the
yards. Declared services that could potentially be provided by a yard and are likely to be
required by third-party operators to deliver an effective rail service include queuing and staging,
train marshalling and shunting, and short-term train storage.

For example, the QCA shares stakeholders concerns that there is a lack of queuing roads for
cod trains a Callemondah yard waiting to unload at Gladstone port. Similarly, at Pring yard —
sited close to Abbott Point port on the Newlands system - two holding roads have been assigned
to above-rail business groups. It is possible that these roads may be needed for queuing or
short-term storage at the port, for example, if a cyclone disrupts shipments.

Under QR’s common user test, a third-party operator would have to negotiate with an above-rail
business group to carry out train inspections and/or train storage within a yard. Such
negotiations would occur outside the scope of an approved undertaking. The QCA considers
this to be an unacceptable situation because it represents a potential barrier to entry to a third-
party operator gaining access to declared services. As discussed in the introduction of this
chapter, a fundamental principle underpinning the assignment of management responsibility for
QR's rail64i nfrastructure should be that Network Access is the stand-alone provider of declared
Services.

Furthermore, the QCA believes that the onus should be on QR to demonstrate strong grounds
for departing from this fundamental principle. This is because the declaration of QR’s services
indicates an intention on the part of the Queendand Government that the majority of services
provided by marshalling yards should be available for third-party access and be subject to the
Undertaking. ®°

Moreover, evidence from other rail jurisdictions supports this position. The rail manager in
NSW, RAC, is responsible for multi-user marshaling yards, for example, at Enfield and
Chullora.  In addition, ARTC owns a yard a Dry Creek in Adelaide that is licensed to
Austraian Southern Railway on a non-exclusive basis. The QCA believes that full utilisation of
existing tracks would be to Network Access commercia advantage.

Third-party access to private adjoining infrastructure - QR’s proposed assgnment of
management responsibility for its rail infrastructure raises a sensitive competition issue
associated with third-party access to adjoining infrastructure owned by end-users. For example,

8 The only way a third-party operator could gain access to the declared services provided by these facilities would be to
negotiate with a QR above-rail business group without the protection offered by the Undertaking.

8 Failure to take a forward-looking approach may also result in third-party operators being forced to duplicate QR’s
infrastructure in order to enter the above-rail market. Unnecessary duplication effectively serves as a barrier to entry to the
above-rail market and inevitably increases rail haulage costs.

% The QCA recognises that there may be grounds for marshalling yards to be alocated to above-rail business groups,
including where there is clearly demonstrated surplus marshalling yard capacity or where there is a rationalisation of
infrastructure.
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private sidings, sugar and grain handling terminals and livestock yards. A potential problem
would arise if QR assigns a particular section of track or an area which adjoins other private
facilities, such as a private siding, to one of its above-rail business groups. The end-user and/or
the third-party operator hauling its product would have to negotiate with that above-rail business
group for access to its facility outside of the Undertaking' s negotiation framework.

It could be that the above-rail business groups was competing with the third-party operator to

haul that end-user’'s product. Consequently, the above-rail business group would have little

incentive to accommodate the third-party operator regarding access to the track it is managing.

Assuming the above-raill business group was managing infrastructure that provided declared

services, the third-party operator could use the arbitration machinery contained in the QCA Act.

However, the time and expense involved in following this path would effectively serve as a
barrier to entry to the third-party operator.

The QCA believes that such potential negotiation problems could be minimised if Network
Access were to manage all track adjoining private sidings and other end-user facilities.
Consequently, the QCA supports QR’'s commitment that Network Access will manage the
infrastructure necessary to provide access to all private sidings, including any necessary
marshalling and shunting required to effectively utilise those sidings.*®

The situation regarding the assignment of management responsibility to track adjoining end-
user or joint-use facilities is somewhat more complex. In some cases, because such
infrastructure is sited off private sidings, ensuring Network Access manages track adjoining
those sidings will mean that access to the end-user facilitiesis not a problem. However, in other
cases, end-user facilities may be sited on QR’s track, including that managed by an above-rail
business group. Access to such facilities could potentially become a problem.

QR has generally not assigned such track to Network Access with the exception of major cod
and minerals loading and unloading facilities. This has resulted in a number of end-user
facilities being accessible only via track managed by an above-ral business group. For
example, Mareeba Sugar Mill, the gypsum facility at Winton and al livestock yards.

Nevertheless, the QCA recognises that an end-user may have an arrangement with an above-rail
business group which owns or leases its facility. Depending on the nature of that arrangement,
exclusive use by the one rail operator may be appropriate for the term of the agreement and
where such an arrangement does not affect other end-users. Alternatively, an above-rail
business group may have a dedicated loading/unloading facility and associated track. In these
cases, on operationa grounds or because the facility could be easily duplicated, it may be
appropriate for the above-rail groups rather than Network Access to manage access to the
facilities.

The case of a facility where there is joint use by end-users is more straightforward. Network
Access should be assigned management responsibility for such facilities unless they are
privately owned. As the above-rail market in Queendand develops, different end-users are
likely to have the choice of more than one rail operator. Assigning exclusive management
responsibility for such facilities to just one of those rail operators could provide it with a
competitive advantage over any other rail operators, for example, because it could manage the
facility to suit its own operations.

% The original set of line diagrams prepared by QR for its infrastructure from Gladstone northwards included some adjoining
private infrastructure and facilities accessible only by track managed by QR’s above-rail business groups. QR subsequently
acknowledged such inconsistencies and prepared an amended set of line diagrams.
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An example of such a facility would be a minerals or coa-unloading termind at a port. The

QCA supports QR’s decision to assign management responsibility for such terminds to

Network Access unless they are privately owned. Nevertheless, the QCA considers that a
principle addressing access to end-user and joint use facilities is required to provide greater

certainty to access seekers. The Authority proposes the principle should be that Network
Access should provide access to any end-user’s facility not owned or leased by a rail operator

and afacility where thereisjoint use by end-users.

Guiding principles - given the limitations of the common user test, the QCA developed a st of
principles in respect of QR’s assignment of management responsibility for its infrastructure
prior to the commencement and once an approved Undertaking is in place. The purpose of the
principles is to provide a greater degree of certainty to third-party operators concerning the
assgnment process than that delivered by the common user test. However, the QCA did not
wish to develop principles that hindered dynamic change in the utilisation of QR'’s rail network,
either by QR or third-party operators. This is potentially an important benefit of third-party
access.

The QCA recognises that it is very difficult to assign marshalling yards as part of the approva
of an Undertaking without at least potentialy inhibiting the future operations of third-party
operators. This is because properly assigning marshaling yards requires knowledge of the
particular operations of many potentia third-party operators in relation to traffic tasks that are
not yet known. For example, as more third-party operators have entered the above-rail market
in NSW, sections of track previoudy thought to relate exclusively to a particular operator have
in fact become integral to the operations of other above-rail operators. Operating patterns have
changed and track has been abandoned or bypassed necessitating the reassignment and/or
refinement of commercia lease arrangements. Anomalies in assignments have aso surfaced.

Consequently, in developing a set of guiding principles for assignment, the QCA has attempted
to balance the desirability of providing certainty to third-party operators at the commencement
of an approved Undertaking againgt dlowing flexibility in response to future changes in
network utilisation. However, the QCA recognises that potentia future reassignments could
become a source of disputation between QR and third-party operators. Consequently, the QCA
proposes to reserve the right to resolve disputes regarding the assignment of management
responsibility for QR’s infrastructure®’

The QCA proposes that the following assignment principles should form a schedule to an
approved Undertaking:

The overal objective of the assgnment process is to ensure access seekers are not
required to negotiate with QR’s above-rail business groups for access to declared
transportation services. This objective requires the following outcomes from the
assignment process:

(@ Network Access should operate as a stand-alone provider of declared rail transport
services. The onus of proof in justifying a departure from this principle rests with QR.

(b) Existing market shares of QR’s above-rail business groups should not be a factor in the
assignment of management responsibility for declared services.

(c) Network Access should provide access - using its own infrastructure - to any private
sding.

57 The fact that the QCA has yet to receive QR’s assignment for its infrastructure south of Gladstone impels the QCA to
reserve such aright.
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()

(€)

(f)

Network Access should provide access to: any end-user’s facility not owned or leased by
arail operator; afacility where thereisjoint use by end-users.

Network Access should provide access to declared rail transport services that assist
normal mainline operations. These operations include the following rail transport
functions:

mainline running, including the use of passing loops;

loading and unloading at facilities other than freight centres and depots, undertaken as
part of the normal operationa cycle;

train queuing and staging for the following activities so long as they are undertaken as
part of the normal operational cycle:

- loading and unloading;

- trangit;

- ‘on track’ maintenance, provisioning and crewing activities;

train marshalling and shunting:

- in preparation for transit;

- in preparation before or after train loading or unloading;

- in preparation before or after maintenance and provisioning;

short-term train storage:

- in a breakdown situation;

- for short periods where product flow has been disrupted;

- for short periods where the timetable does not allow use.

Disputes between an access seeker and QR with respect to a request for a
reassignment of management responsibility for a part of QR’s rail infrastructure from an
above-rail business group to Network Access should be referred to the QCA for

resolution. The QCA would adopt the following four step dispute-resolution process:

the third-party operator would write to QR seeking a reassignment of management
responsibility;

QR would be required to respond in writing within 30 days, providing an
explanation of its decision;

if the access seeker did not accept QR's decision, the matter would be referred to
the respective Chief Executive Officers of the two parties within 7 days for
resolution. The Chief Executive Officers would have a further 14 days to resolve
the dispute; and

if there were no resolution after 14 days, the access seeker or QR would give notice
to the QCA about the dispute and the QCA would then resolve the matter.
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In light of the concerns of QCA and stakeholders about QR’'s proposed assignment of
management responsibility for its infrastructure, the QCA engaged in a series of discussions
with QR. As aresult, QR has amended the line diagrams for its infrastructure from Gladstone
northwards using the above guiding principles. A complete set of amended line diagrams is at
the end of the chapter.

The QCA believes the amended line diagrams represent an appropriate assignment of
management responsibility for QR’s infrastructure between Network Access and its above-rail
business groups.®® Subject to stakeholder comment on the proposed assignment, the QCA
proposes that the amended line diagrams be included as a schedule to an approved Undertaking.

The QCA has yet to receive a draft of QR’s line diagrams for its infrastructure south of
Gladstone. The QCA expects QR to assign management responsibility for this infrastructure in
accordance with the guiding principles. Once completed, the line diagrams will be subject to
consultation with stakeholders. The QCA anticipates that a set of line diagrams for QR's
infrastructure south of Gladstone will be finalised in time to be incorporated as a schedule to an
approved Undertaking.

QCA's Position
The QCA would favourably consider an Undertaking that:

subject to stakeholder comment, assigned management
responsibility for QR’s infrastructure in accordance with the
attached line diagrams; and

incorporated the following principles for the assgnment of
management responsbility for QR’s rail infrastructure, as a
schedule to the Undertaking:

the overall objective of the assgnment process is to ensure
access seekers are not forced to negotiate with QR’s above-rail
business groups for access to declared rail transport services.
This objective requires the following outcomes from the
assignment process.

(@ Network Access should operate as a stand-alone provider
of declared rail transportation services. The onus of
proof in justifying a departure from this principle rests
with QR.

(b) Existing market shares of QR’s aboverail busness
groups should not be a factor in the assignment of
management responsibility for declared services.

(c) Network Access should provide access - using its own
infrastructure - to any private siding.

(d) Network Access should provide access to: any end-user’s

% The assignment of management responsibility for the MIM Balloon Loop at Mt Isais the one remaining outstanding matter
between QR and the QCA. QR advised the QCA on 1 September 2000 that the balloon loop will be managed by Coal and
Mainline Freight which has an agreement with MIM Group to this end. The QCA intends to resolve this matter after the
release of the Draft Decision.
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facility not owned or leased by a rail operator; a facility
wherethereisjoint use by end-users.

(e) Network Access should provide access to declared rail
transport servicesthat assist normal mainline operations.
These operations include the following rail transport
functions:

mainline running, including the use of passing
loops;

loading and unloading at facilities other than
freight centres and depots, undertaken as part of
the normal operational cycle;

train queuing and staging for the following
activities so long as they are undertaken as part of
the normal operational cycle:

- loading and unloading;

- transit;

- ‘on track’ maintenance, provisoning and
crewing activities;

train mar shalling and shunting:
- in preparation for transit;

- in preparation before or after train loading
or unloading;

- in preparation before or after maintenance
and provisioning.

short-term train storage
- in a breakdown situation;

- for short periods where product flow has
been disrupted;

- for short periods where the timetable does
not allow use.

()  Disputes between an access seeker and QR with respect to
arequest for areassgnment of management
responsibility for a part of QR’srail infrastructure from
an above-rail business group to Network Access should be
referred to the QCA for resolution. The QCA would
adopt the following four step dispute resolution process:

the access seeker would write to QR seeking a
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reassignment of management responsibility;

QR would be required to respond in writing within
30 days, providing an explanation of its decision;

if the access seeker did not accept QR's decision,
the matter would be referred to the respective
Chief Executive Officers of the two partieswithin 7
days for resolution. The Chief Executive Officers
would have a further 14 daysto resolve the dispute;
and

if there were no resolution after 14 days, the access
seeker or QR would give notice to the QCA about
the dispute and the QCA would then resolve the
matter.

4.3 Assgnment of management responsbility for stations and platforms
QR’s Position

Negotiation for access with third-party operators will be undertaken by Network Access.
Where access is required for below-rail services provided by a facility managed by a business
group other than Network Access, the latter will conduct access negotiations as an agent for the
business group managing the facility: para4.1.1(a).

The only exception to this arrangement is if the third-party operator’s sole purpose of gaining
access to a station, platform or marshalling yard is to utilise an above-rail facility managed by
an above-rail business group, such as a workshop or terminal. In that case, negotiation will be
directly between the third-party operator and that business group: para 4.1.1(b).

QR's initid submission to the QCA’s Request for Comments Paper Queendand Rail Draft
Undertaking stated that the cost of transferring management of stations and platforms from its
above-rail business groups would adversely impact on the cost of providing access. QR argued
that because the management of stations is critical to managing the desirability of passenger rail
transport, it should be the responsibility of the QR business group upon which it has the greatest
impact, that is, an above-rail business group. If stations were to be managed by Network
Access, they would be one step further removed from the direct business environment. This
would increase the potential for management of such infrastructure to become less responsive to
business needs directly related to customer service quality.

QR, in its supplementary submission to the QCA’s Request for Comments Paper Queendand
Rail Draft Undertaking, noted that the NSW rail access regime excludes stations and platforms
completely, whereas the South Australian and Northern Territory access regime provides that
stations and platforms should be subject to third-party access.

Stakeholder Comments

A magority of submissions supported Network Access taking responsibility for managing
stations and platforms.
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Table 4. Management of stations and platforms

FreightCorp - placing such facilities in the hands of train operators will, more than likely,
lead to difficultiesin arriving at suitable commercia outcomes.

Queensland Gover nment - this should be a matter for the QR Board to determine in the first
instance. Nevertheless, it is preferable that responsibility for management of all infrastructure
that is the subject of a declared service should be with one part of an organisation.

Stanwell - if QR’s above-rail business groups control access to infrastructure such as
marshalling yards, stations and platforms, it will be a barrier to entry by increasing
operational difficulties and costs of third-party operators.

Great Southern Railway - Cl 4.1 has no reference to facilities for passenger trains where
operators will require access not only to platforms and stations but also stabling sidings, and
maintenance and cleaning facilities. It is not clear what happens in the event of a dispute
between a third-party operator and a QR above-rail business group. Unless there can be some
clear way of ensuring that disagreements will be dealt with equitably, control over al declared
services should be dealt with by Network Access.

AMC - above-rail business groups should not control the access points to the rall
infrastructure such as marshalling yards and stations and platforms. To avoid this
unnecessary barrier to entry, Network Access should control and provide access to these
facilities.

Toll - al infrastructure subject to the declaration should be subject to the Undertaking and
within the control of Network Access.

RTBU - operational control of marshalling yards, platforms and stations is integral to the
daily operations of the freight and passenger business groups in QR, and management by
these groups is important for safety and for network efficiencies.

QCA’'s Analysis

Stations and platforms are covered by the declaration of rail transport services provided by
QR’s rail transport infrastructure for the purposes of the third-party access provisions of the
QCA Act.

QR argued initsinitial submission to the QCA’s Request for Comments Paper Queensland Rail
Draft Undertaking that stations and platforms would be managed by its above-rail business
groups because these facilities provide mainly above-rail services. However, the line diagrams
QR provided to the QCA for its infrastructure from Gladstone northwards, reflecting the
application of the common user test, indicated that Network Access would be responsible for
the mainline track running through Gladstone, Townsville and Rockhampton stations.

The QCA believes the principles for the assignment of management responsibility for QR’s
infrastructure discussed in the previous section should be applied with respect to stations and
platforms. In applying the principles, it is useful to view access to stations and platforms in two
stages:

trains arrive into, dwell at and then depart from the station/platform; and
passengers/staff utilise facilities/structures sited at the station or platform.
The QCA supports the assgnment of management responsibility for the track adjoining

stations/platforms across QR’'s network to Network Access, on the grounds that train
movements in and out of these facilities is a fundamental part of managing traffic on the
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network.®® In practice, this means that third-party operators would negotiate with Network
Access for arrival/departure times for its trains at the station/platform within the framework
provided by an approved Undertaking.

The use of facilities and structures at the station or platform potentially raises a more complex
set of issues. The QCA considers that stations and platforms are likely to be most important to a
third-party operator considering entering the passenger services market.

In order to ddiver an effective passenger service, a third-party operator will likely want to
deliver support services within the station to facilitate the processing of passengers. For
example, establishing a ticketing office and/or ticket machine, providing information on train
arrival/departure times, and facilities for baggage handling. In order to deliver these support
services, the third-party operator is more likely to want to lease space within the station or on
the platform. ™ The QCA believes that these services are covered by the declaration, as well as
other basic infrastructure that facilitates the movement of passengers — and freight - through and
around the station or platform. Third-party operators access to such services should therefore
be negotiated with Network Access.

The main concern is that a third-party operator planning to run passenger services should not
have to negotiate with an above-rail business group for access to declared services within the
station. An above-rail business group in direct competition with the third-party operator would
have little incentive to negotiate commercia terms and conditions for such services.
Notwithstanding that the conflict of interest would be less strong if the two parties were not in
direct competition, the QCA’s assignment principles provide that any negotiations concerning
declared services should be conducted with Network Access within the framework of an
approved Undertaking.

The QCA recognises that there are many services performed within stations that are not
declared. Consequently, the case for Network Access managing the whole of such facilities is
not strong. Moreover, a the mgority of QR’s stations — Roma Street in Brisbane being the
main exception — QR’s above-rail business groups are the only user and are likely to remain so
under current Queendand Government policies. As aresult of both of these factors, the QCA
accepts QR's above-rail business groups being assigned operational management responsibility
for stations and platforms, subject to Network Access being responsible for access negotiations
regarding declared services. Such negotiations should occur within the terms and conditions
established by the Undertaking.

Finaly, the QCA considers that if there is significant third-party entry into the passenger
services market and stations take on the character of multi-user facilities, it may need to revisit
the situation where operational control of such facilities is assigned to QR’s above-rail business
groups. However, the QCA expects that this is likely to be a more significant issue for
subsequent terms of QR’s Undertaking rather than for the initial one.

5 This assumes that the stations and platforms are situated on the mainline of QR’s network.

™1t is also possible that the relevant above-rail business group and the third-party operator could reach an agreement for the
operator to use QR’s existing systems. Unless it was found that the service in question was declared under the QCA Act, the
Authority would have no role in the resolution of disputes on these matters.
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QCA'’s Position
The QCA would favourably consider an Undertaking that:

assigned management responsibility, including access
negotiations, for track adjacent to all platformg/stations
to Network Access, and

assigned responsbility for access negotiations regarding
declared services within stations and platforms to
Network Access. Such negotiations should occur within
the framework of the Undertaking.

4.4  Accessseekers rightsto sign access agreementswith QR

In broad terms, an access agreement for below-rail services has two key components. an access
right and a haulage arrangement. The access right is the specification of the access seeker’s
entitlement to use a ‘dot’ or ‘path’ of the network capacity (on a non-exclusive basis). The
haulage arrangement addresses the technical issues associated with the access seeker's
rollingstock and its interface with the rail infrastructure and other rail operators.

The access right and haulage arrangement can be ‘bundled’ such that a rail operator must come
to an agreement with the rail manager on both the capacity and haulage aspects of the access
agreement. Under a bundled arrangement, the rail operator and the rail manager are the only
parties to the agreement.

Alternatively, the access right and haulage arrangements could be ‘unbundled’ such that the rail
manager and end-user, for example a coa mine, negotiate a separate agreement concerning
access rights.  The customer then contracts with an accredited rail operator to provide train
services on its behaf in line with the access right. The rail operator and the rail manager have a
separate agreement concerning operational and technical matters, for example, interface
arrangements.”*

QR’s Position

Notwithstanding that an end-user may participate in the negotiation for access rights, only a
party who is, or will become, an accredited railway operator may enter into an access agreement
with QR: sub-cl 4.1.1.

The Explanatory Guide outlines the following scenario concerning how an access negotiation
consistent with sub-cl 4.1.1 might proceed. Representatives from a coal mine lodge an access
gpplication with QR. QR provides an indicative access proposa to the mine that then calls for
tenders for the operation of the relevant train services, consistent with the train service
information in their access application. Competing railway operators submit tenders to the mine
based on the indicative access proposal. The mine then sdects its preferred customer and
nominates that party to finalise an access agreement with QR. The coal mine can continue to be

™ This is just one example of unbundling. It is possible to envisage aternative unbundied arrangements. For example, a
customer may negotiate and sign an access agreement with the access provider for capacity and sub-contract the use of that
capacity to afreight forwarder. The freight forwarder, in turn, sub-contracts the provision of the rail haulage service to arail
operator (that provides the locomotives, rollingstock, train drivers etc).
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involved in negotiations with QR, however, QR and the railway operator will sign the access
agreement.

The Draft Undertaking currently reflects what QR believes to be the optima approach to
dealing with access entitlements to its infrastructure. The access agreement envisaged by the
Undertaking exists between QR and an accredited railway operator and encompasses all access
issues, including technical and operationd interface issues as well as commercial issues. QR
acknowledges that other state rail access regimes appear to have accepted the right of end-users
to have access entitlements in some form. QR does not believe that its proposed approach
precludes an end-user, such as a mine, obtaining an access entitlement, it simply requires such
an end-user to be an accredited railway operator.”

QR argued in its supplementary submission to the QCA’s Request for Comments Paper
Queendand Rail Draft Undertaking that having access agreements encompassing both
commercial (capacity) and operational/technical parameters ensures that access is achieved in
the safest and most efficient manner. QR believed that network efficiency and safety may be
compromised through an indirect relationship between Network Access, the infrastructure
manager, and the applicable railway operator. In addition, in its view, linking access rights to
operationa parameters provided the smplest and most effective way of ensuring against misuse
of capacity entitlements.

According to QR, practical and legal problems with parallel agreements included:

while the end-user would have an obligation to make payments to QR for the capacity

purchased, there would not be any consideration given to QR by the railway operator in

the operations agreement. The operations agreement would not therefore constitute a
binding contract but would need to take the form of adeed. As QR would be required to

hold the mine accountable for the actions of its operator, additional complexity would be

injected into contractual arrangements through indemnities and insurances,

there would be difficulty in guaranteeing the compatibility of the capacity and operational
agreements, with the likely considerable overlap between the two creating potential
confusion in their implementation;

it is difficult to apply a performance regime with respect to the use of capacity by
operators and the way in which capacity is provided; and

the ‘paralel agreement’ approach has no real precedent in the rail industry and would
take considerable time and debate to effect.

From a commercia perspective, QR argued that unbundling would result in mines avoiding the
liability for operational interface issues associated with access.

Stakeholder Comments

A majority of stakeholder submissions strongly supported the unbundling of access agreements.

2 The QCA understands that the NSW access regime allows both accredited rail operators and end-users to sign access
agreements with the track manager, RAC.
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Table 5: Unbundling of access agreements

National Rail - alowing customers to hold access rights would remove some of QR’'s
discretion to refuse to negotiate in relation to an existing QR customer who is considering
competing alternatives.

MIM Group - a customer access right for bulk commodity traffic would facilitate
competition for the rail haulage service and consequently is an essential component of a
competitive transport system.

AMC - alowing customers to hold access rights would allow genuine competition between
third-party operators and allow customers to use multiple rail operators where desired.

MIM Group, QMC - safety, environmental, and interface conditions could al be
incorporated in an ‘operator’s agreement’ existing alongside an access agreement with an
end-user.

Queensland Gover nment - the undertaking should provide sufficient flexibility to allow both
accredited and non-accredited organisations to enter access agreements provided that an
appropriately accredited operator undertakes the operation of the train services. It is
reasonable that shippers of bulk commodities be able to negotiate access on their own behalf,
with details to be finalised upon the selection of arailway operator. The question of who will
transport customer’s commodities is acommercia one for the customer to decide.

FreightCorp — supports the right of end-users to hold access agreements, athough we do
believe that in practice this does have the potential to create contractual difficulties. While we
agree with QR that an indirect relationship with the infrastructure owner can lead to
inefficiencies, we strongly disagree that such relationships necessarily compromise safety.

Theright of end-users of rail services to seek access agreements, in theory, allows for them to
seek alternative train operators to provide haulage services, and might provide customers with
large haulage contracts additional opportunities to seek efficiencies in the overall cost of
transporting their products. Nevertheless, the task of transporting goods is complex, and is
often seen by producers as not part of their core skills. The task of negotiating an access
agreement is not a trivial one and requires substantial knowledge of railway operations and
engineering. A specidist train operator is able to add value to the transport task by
negotiating and managing an access agreement with the infrastructure provider.

The NSW Rail Access Regime provides for end-users of rail servicesto hold access contracts.
To date, no end-user has decided to use this option, preferring to leave the complexity of
managing infrastructure access to train operators. Thus while end-users have the potential to
arrange any part of their transport themselves, they have seen the value added by genuine
competition between train operators and have availed themselves of that opportunity. Itisour
expectation that a similar outcome will occur in Queensland if there is a genuine opportunity
for train operators to compete.

ARTC — QR’s argument is that a tripartite arrangement is likely to be more complicated than
the ‘traditional’ access arrangement and is without precedent, and separates the commercial
aspects of the arrangement from the technical/operational aspects. Whilst such an
arrangement is yet to occur in the rail industry (although we are currently finalising access
wholesale arrangements), there are many precedents in other industries, for example, gas,
where more flexible arrangements than the standard operator/owner agreement exists.

For example, the QR approach effectively blocks a major miner from contracting a path, on
condition that it is operated by an accredited operator, and calling for bids from train
operators to undertake the task. If anything, this provides QR with additional security as it
provides two parties from which to seek remedies.

Our view in this matter is that the market should be l€ft to decide what is the most appropriate
arrangement for access. |If the more complicated arrangement is inefficient (costs/risks v
benefits) then the market will avoid such an arrangement, but it should not be precluded by
regulation. We are not expecting to preclude such arrangements by way of our undertaking.

RTBU — is strongly opposed to unbundling on the grounds that it would have an adverse
impact on network integrity, safety and jobs.
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QCA’'s Analysis

In considering the issue of unbundling, it is important to distinguish between existing and future
rail haulage contracts. The issue of whether it is appropriate to depart or provide relief from
existing contracts is an issue for QR, its customers and the Queendand Government. The QCA
has no legidative mandate to revisit existing contracts as part of its review of QR’'s Draft
Undertaking.

The QCA supports QR’'s customers having the option of exercising direct control over
transportation of their commodities, subject to QR’s legitimate business interests being
protected. Unbundling the access and haulage elements of access agreements negotiated under
an approved Undertaking is potentialy an important means of achieving this objective.

It is difficult to predict how the Queendand above-rail market will evolve, especidly if there is
strong growth in demand. Consequently, it is important not to impose condtraints on the
evolution of that market through the operation of an approved Undertaking. For example,
integrated access agreements could become a barrier to customers switching rail operators by
increasing the associated transaction costs.

It is possible to envisage that, as the number of credible rail operators servicing the Queensland
market increases, the risks associated with engaging one of these operators will fall. Customers
may place a premium on choice in rall operators and enter short-term haulage agreements,
which in turn could be expected to enhance above-rail performance. Providing an unbundling
option would have the desirable attribute of alowing a greater role for market-based alocation
of accessrights.

The QCA’s view that unbundling is likely to be in QR’s customers - and access seekers -
interests is consistent with stakeholders support for unbundling, in particular, QMC, which
represents some of QR's largest customers. This is very important for the Authority’s
consideration of the issue. The QCA does not wish to impose a requirement on QR that would
be of minor benefit to QR’s customers and potential access seekers. In addition, the QCA
understands that the NSW Rail Access Regime alows both end-users and rail operators to enter
into access agreements with RAC.

QR’s Draft Undertaking does not state that access agreements will only be entered into with
third-party operators, however, it provides a framework for access arrangements which is
restricted to third-party operators. The practical effect of this would be that, while an end-user
could participate in access negotiations, only an accredited rail operator would be able to enter
into any resulting access agreements with QR. In other words, al of the protections contained
in the Undertaking would not apply to end-users seeking to negotiate access agreements in their
own right.

Moreover, the QCA understands that, if QR refused to sign an access agreement with an end-
user with respect to declared services, the Undertaking would not constrain a determination by
the QCA of an access dispute ingtigated by that end-user. In effect, QR cannot use the
Undertaking to restrict certain parties from negotiating and signing access agreements with
respect to declared services.

The QCA is keen to avoid approving an Undertaking incorporating provisions that appear likely
to generate a disproportionate number of access disputes. Given stakeholder views on this
issue, the current wording of para4.1.1(c) clearly presents arisk of such an outcome.

Nevertheless, the QCA recognises that not all end-users or potential access seekers will be
interested in negotiating an unbundled access agreement with QR and that, in certain
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circumstances, third-party operators may be better placed to negotiate and manage al aspects of
an access agreement than customers.

The Authority accepts that the task of negotiating an access agreement requires substantia
knowledge of technical issues associated with railway operation and, as such, a rail operator
may be able to add vaue by negotiating and managing an access agreement with the
infrastructure provider. Moreover, above-rail operators have the capacity to add considerable
value in relation to the day-to-day issues associated with the practical operation of access
arrangements.

The QCA bdlieves that, if third-party operators can add value in these ways, end-users may
choose integrated access agreements. However, the key issue remains that end-users should
have the discretion to choose between an unbundled or integrated access agreement. This way,
the market is able to determine the most desirable contractual structure for the holding of access
rights.

In order to achieve this objective, the QCA believes that an approved Undertaking should
provide sufficient flexibility to alow both accredited and non-accredited organisations to enter
access agreements with QR, provided that an appropriately accredited rail operator performs the
train services. The interface between QR and an accredited railway operator in an environment
of unbundled access agreements is discussed in more detail in a section below. In practica
terms, if an access seeker chose the unbundled option, QR would have to split its standard
access agreement into separate capacity and haulage agreements. This would be undertaken on
a case-by-case basis.”

As noted above, the QCA’s support for unbundling is subject to QR’s legitimate business
interests being protected. However, the QCA considers that the arguments put forward by QR
in its supplementary submission to the QCA’s Request for Comments Paper Queendand Rail
Draft Undertaking opposing unbundling are not persuasive. Clearly, al QR’s valid operationa
concerns must be addressed before haulage services commence. However, thisis not a relevant
concern for contractual structure so long as these requirements are established.

New contractual arrangements

In an environment where customers are free to negotiate access agreements with QR, the key
contractual arrangements would likely be between:

QR and the end-user;

the end-user and an accredited third-party operator; and

the accredited third-party operator and QR.
The QCA believes that the additional complexity asserted by QR is unlikely to be materia -
indemnities have aready been included in QR’s draft standard access agreement. Indeed, far
more complex commercia agreements are commonplace for less significant commercia
transactions. The allocation of risk amongst QR, third-party operators and end-users would be

resolved through contractual arrangements.

The QCA is not aware why QR would suffer from an absence of commercia leverage over the
third-party operator as QR has suggested. It would be normal commercia practice for the

8 Although a‘benchmark’ separation could be effected as part of the process of establishing a standard access agreement for
the coal sector.
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contract between QR and the end-user to specify that the end-user is responsible for any damage
its employees, contractors or agents cause to QR. QR would still retain a contractual
arrangement with the raill operator dealing with, for example, safety, environmental and
interface conditions.

Moreover, the QCA expects that the rail haulage contract between the end-user and the third-
party operator would mirror the obligations established in the contract between the end-user and
QR as far as the interface between the third-party operator and QR’s network is concerned. In
establishing such ‘back-to-back’ contracts, QR would establish the same rights as dealing with
the third-party operator directly. With such back-to-back contracts in place, there is no reason
why there would be any difference in the application of a performance regime for unbundled
agreements compared to integrated ones, nor that there would be a decline in network integrity.

Interface issues

QR argued that those not familiar with the rail industry have underestimated interface issues.
However, the QCA bdieves that QR would be able to address both commercial issues, such as
costs associated with the quality of rollingstock, and safety interface issues through its contract
with the end-user. Broader safety issues would be addressed through the rail safety
accreditation framework administered by Queensland Transport.”

The QCA condders that the requirements imposed on third-party operators through the
provisions of Part 7 of the Draft Undertaking, once approved, would be incorporated in the
contract between the end-user and third-party operator. Consequently, the third-party operator
would need to agree with QR on rollingstock interface standards and environmental
requirements, and address interface safety issues in consultation with QR. Failure to meet its
obligations in any of these areas would result in the third-party operator being prevented from
using the network and hence delivering a service to its end-user.

The argument by QR and a stakeholder that network safety may be compromised through an
indirect relationship between Network Access and the third-party operator aso ignores the role
of the Queendand rail safety regulator. This independent rail safety process should provide
reassurance to QR that unsafe third-party operators are not running train services on its network.
Moreover, the QCA considers that end-users have a strong incentive to employ a safe, efficient
third-party operator to carry their products, on the grounds that the customers bear the risk if its
product is not delivered, for example, if the third-party operator loses its accreditation.

Capacity issues

QR argued that tying the operationa and commercia aspects of an access agreement is the
simplest way of ensuring capacity entitlements are not misused. However, the QCA believes
that allowing the unbundling of access agreements could provide scope for more flexible
management of rail capacity from the perspective both of QR and end-users.

For example, the unbundling approach could also assist in alocating capacity where more than
one rail operator is competing to haul the same traffic. By negotiating directly with the end-
user, QR would avoid requiring third-party operators to demonstrate that the end-user was
agreeable to the execution of an access agreement and that the rail operator had or would gain
the right to haul the product in question. ™

" Chapter 7 discusses interface issues at length, including Queensland’s legislative rail safety framework.
" Capacity issues are discussed in Chapter 6.
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QCA’s Position

The QCA would favourably consider an Undertaking that provided
that both accredited and non-accredited organisations could execute
access agreements with QR, provided that an appropriately
accredited rail operator performsthetrain services.

4.5 Discretion to refuse to negotiate — prudential requirements
QR’'s Position

QR reserves the right to negotiate only with third-party operators who comply with the relevant
obligations and applicable processes set out in the Undertaking. The circumstances that would
justify QR refusing to negotiate with a third-party operator are:

the material failure to comply with relevant obligations and processes set out in the
Undertaking: para4.1.2(a); and

an inability to meet specified prudentia requirements including:
arequirement that the third-party operator be solvent: sub-para 4.1.2(b)(i); and

that it not have been in material default” of any agreement with QR or with another rail
manager providing access to rail infrastructure, in the previous two years. sub-para
4.1.2(c)(ii).

QR argued in itsinitia submission to the QCA’s Request for Comments Paper Queensland Rail
Draft Undertaking that faced with a legidative obligation to negotiate access, it could
potentially be exposed to resource-intensive negotiations with parties who may leave the
process a any time. In QR’'s view, the conditions it has outlined, including in regard to
prudential requirements and material default provisons, are no more than is reasonably
necessary to protect its legitimate business interests.

QR went on to argue that dthough the Undertaking does not expresdy date it, QR intends to
provide written reasons for any refusal to negotiate at the same time that it advises a third-party
operator on the matter.

QR will prepare an indicative access proposal where a third-party operator:
seeks access to aready committed capacity; and/or
seeks access that is required for carrying bulk consignments of commodities, when it is of
the reasonable bdlief that these commodities will be otherwise carried by services under
an exigting access agreement: sub-paras 4.1.2(d)(i) and (ii).

However, QR will not be obligated to enter into further negotiations for access rights unless and

until it is apparent there is an arrangement in place to make the committed capacity available, or
to ensure QR only has one access agreement for services carrying the relevant bulk

6 ‘Material Default’, as defined in the Draft Undertaking, means: (a) repeated failure to comply with the terms and/or
conditions of any of the agreements specified in Paragraph 4.1.2(c); or (b) any breach of a fundamental term and/or condition
of any of the agreements specified in Paragraph 4.1.2(c).
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consgnments. QR aso notes that it will give priority to the preparation of indicative access
proposals for applications that relate to available capacity: sub-para 4.1.2(d)(iv).

QR argued in its Explanatory Guide that para 4.1.2(d) is not intended to alow QR to make an
assessment of whether or not there is sufficient market demand to justify the entrance of an
additional operator, but rather to ensure QR does not ‘over-commit’ its capacity. In its
submissions, QR stated it does not believe the Undertaking should be concerned with
contestability of traffics for which QR currently has integrated rail haulage agreements, as it
believes the QCA Act does not alow for the opening up of existing contracts. QR considered
its self-imposed obligation to provide an indicative access proposa in these circumstances is
more than adequate to meet the legitimate interests of access seekers.

If QR refuses to negotiate access with a third-party operator, it undertakes to provide written
reasons to the third-party operator for its refusal. If the third-party operator considers this
refusal is unreasonable, it may refer the matter to the QCA. Where the QCA determines QR has
unreasonably refused to commence or subsequently unreasonably ceased negotiations, QR will
recommence negotiations immediately: para4.1.2(e).

Stakeholder Comments

There was no agreement in stakeholder submissions as to whether prudential requirements are
overly strict or whether the term *material default’ is sufficiently clear.

Table 6: Prudential requirements:. solvency
AMC, RTBU, Stanwell - the prudential requirements are reasonable.

Great Southern Railway, QM C, Toll - the prudential requirements are overly strict and give
QR too much scope to refuse to negotiate.

FreightCorp - it isinappropriate that QR should judge the solvency of a party by reference to
‘material default’ of another access agreement.

Stanwell - the dispute resolution process should allow an access seeker to dispute QR’s
findings regarding prudential requirements.

Queensland Government - solvency is areasonable requirement.

Table 7: Prudential requirements. Material default
AMC, FreightCorp, Stanwell - the proposed definition of ‘material default’ is appropriate.

Queensland Government, QMC, Toll - the definition is not sufficiently clear and requires
clarification.

Toll - QR's examples of material default are minor in most cases. It is entirely inappropriate
for QR to refuse to negotiate with an access seeker in default of an agreement with any rail
manager anywhere, as an access seeker may have a legitimate dispute with such a manager.
Material default should be defined as a fundamental breach of the relevant access agreement
with QR.

AMC, National Rail, Queensand Government, QM C, Stanwell, Toll - events of default
should be defined in the Undertaking.

RTBU - events of default should not be defined in the Undertaking.

There was genera concern that para 4.1.2(d) could legitimise anti-competitive behaviour
notwithstanding recognition that QR could not sell committed capacity.
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Table 8: Discretion to refuseto negotiate
AMC, MIM, Stanwell, Toll - this provision isasignificant barrier to entry.

MIM - thereis potential for this approach to entrench the position of QR’s Coal and Mainline
Freight Group as the provider of coal haulage services. Further, it would defeat meaningful
determination of market rates by limiting our ability to obtain competitive prices.

AMC, Stanwell - this clause would make it difficult for a new operator to gain access on
competitively neutral terms with QR’s existing traffic, particularly if the haulage contract has
adifferent termination date to the access agreement.

Toll - QR should be required to progress negotiations to the point of signing, as the proposed
approach works contrary to an open and contestable market.

FreightCorp — we have sought access prices for a number of operations within Queensland.
In amost al cases, QRNAG has questioned us with regard to the status of the tonnages for
which we are seeking prices. Further, despite our assurances to the contrary, they appear
unwilling to concede that tonnages might genuinely be available for haulage. FreightCorp
regards this as intolerable and can find no use for Section 4.1.2(d)(ii) of the Undertaking other
than to frustrate genuine access enquiries. Having said this, we note that QR has not, to date,
refused to provide access charges for these hauls. However, this is continually held over our
heads.

It would be simple to make the granting of access rights contingent on the winning of a
particular contract.

Queensland Government - para 4.1.2(d) could be used to protect existing QR above-rail
business and appears inappropriate for that reason. The clause should be removed, and
reliance be placed on the QCA to determine whether negotiation or arbitration should
continue. The current wording of para4.1.2(d) unfairly enables QR to block entrants into the
market.

QMC - the clause was acceptable subject to a number of conditions including:
negotiations between Network Access and access seekers being allowed to commence
and extend beyond the indicative access proposal stage well in advance of the expiry
of access agreements defining committed capacity; and
indicative access proposals are provided in a reasonable time.

RTBU - the clause is acceptable (and consistent with the requirements of the Competition
Principles Agreement).

There was general agreement that a time frame for notification of a refusal to negotiate should
be given, however, there was no agreement on the time frame.

Table 9: Time framesfor refusal to negotiate

AMC, National Rail, QMC, Tall - atime frame should be included, with proposals varying
from 7 to 21 days.

Queensland Government - a ‘reasonable’ period would need to be provided to alow time
for investigation.

FreightCorp, Stanwell - thisissue need not be addressed in the Undertaking.
QCA’s Analysis
Discretion to refuse to negotiate

In assessing the reasonableness of QR establishing prudentia requirements and a material
default of any access agreement with QR or any other track manager in the previous two years

164



Queendand Competition Authority Chapter 4 — Negotiation Framework

as grounds upon which it can refuse to negotiate with an access seeker, the QCA had regard to
the following considerations:

$99-s101 and Division 5, including s122, of the QCA Act;
the areas of greatest concern expressed by stakeholders, including QR; and
the negotiation conditions applied in other access regimes.

S99 provides that an access provider of a declared service must, if required by an access seeker,
negotiate with the access seeker for making an access agreement relating to the service.
Therefore, by virtue of this section, QR is under a general statutory obligation to negotiate with
an access seeker. In addition, s100 requires the parties to negotiate in good faith. However, the
Act does not provide that the obligations contained in s99 and s100 are subject to the provisions
of an approved undertaking.”’

Consequently, irrespective of whether the Undertaking sets out conditions on which QR may
refuse to negotiate with an access seeker, QR has a general statutory obligation to negotiate.
Should QR refuse to negotiate - whether or not this refusal was on the grounds set out in the
Undertaking - it would be open to an access seeker to give notice to the Authority under
Division 5 that an access dispute existed.

The QCA does not believe that it can approve an Undertaking that contains restrictions on QR’s
obligation to negotiate with an access seeker because it would be inconsistent with s99 of the
QCA Act. Nevertheless, the QCA recognises that there may be circumstances in which QR
would be entitled to refuse to enter into an access agreement in order to protect its legitimate
business interests. These circumstances could include the failure of an access seeker to meet
specified prudential requirements or a consistent failure to comply with the terms of another
relevant agreement with QR.

Conseguently, the QCA would not object to an Undertaking that provided for QR to establish
the circumstances in which it could refuse to enter into an access agreement. Such an approach
would be consistent with QR’s obligations under s101, which provides that, in negotiations
towards an access agreement, an access provider must make all reasonable efforts to satisfy the
reasonable requirements of an access seeker.

This would mean that QR would be required to enter into negotiations with an access seeker in
order that it could establish whether the circumstances for a refusal to enter into an access
agreement were met. If QR established that the circumstances applied, then QR could give
notice that it did not intend to enter into an access agreement with the access seeker and
therefore, would not be required to continue negotiations on this basis.

The QCA believes that this approach would protect QR’s legitimate business interests in that it
would not be required to enter into extensive negotiations with all access seekers. Further,
provided that QR applied these conditions in good faith, it would arguably protect itself from
claims by access seekers that it was in breach of s99 or s100 of the QCA Act. However, should
an access seeker consider that QR had incorrectly decided not to enter into an access agreement
or that QR had not conducted these negotiations in good faith, then it would be open to the
access seeker to give notice to the Authority under Division 5 that an access dispute existed.

" In contrast, s104 and s125 of the QCA Act, regarding preventing or hindering access, do not apply to negotiations towards
access agreements as they are only relevant once an access agreement or access determination is in place. For that reason,
s104(6)(a) and 125(6)(a), which protect access providers from complaints in respect to acts done under an approved
undertaking, would not apply in these circumstances.
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S122 dlows the Authority to decide not to begin an arbitration or to end an arbitration at any
time, if it considers that the dispute notice was vexatious, the subject matter of the dispute is
trivial, misconceived or lacking in substance, or the party who gave the access dispute notice
had not engaged in negotiations for an access agreement in good faith. As a result, the
Authority could refuse to arbitrate if it did not consider that the access seeker’s clams were
genuine or of substance.

Further, in arbitrating access disputes, the Authority is not required under s119(5) of the QCA
Act to make an access determination unlessit is satisfied that the legitimate business interests of
the owner of the facility are protected. Therefore, if the Authority considered that the access
seeker was not financialy competent or that it was in material breach of a relevant agreement, it
could refuse to make an access determination on these grounds.

As discussed above, the QCA would not object to an Undertaking that established the
circumstances in which QR could refuse to enter into an access agreement. However, the QCA
is aware that if the threshold for such arefusal was to be set too low by QR, the evolution of the
above-rail market could be distorted. Establishing a low threshold would be a very effective
means of keeping potential competitors out of the above-rail market and this would potentialy
deny customers choice in their rail haulage provider.

On these grounds, the QCA believes that the onus should be on QR to justify a refusa to enter
into an access agreement. In this regard, an appropriate test would be for QR to demonstrate
that the access seeker is not capable of meeting the terms and conditions specified in its
proposed access agreement.

The QCA believes that there will be arange of factors relevant to such a demonstration by QR.
These factors are likely to be both forward and backward-looking, on the grounds that QR’s
assessment of an access seeker’s ability to meet the terms and conditions of a proposed access
agreement will be partly influenced by the track record of the access seeker.

The QCA has assessed the prudentia requirements in the Draft Undertaking in the context of
the factors relevant to QR demonstrating that an access seeker is not capable of meeting the
terms and conditions specified in its proposed access agreement.

Prudential requirements. Solvency

The QCA recognises that QR could potentially become drawn into an ongoing series of discrete
negotiation processes with an insolvent access seeker unless it establishes a set of prudential
requirements at the preliminary stage of the access negotiation process. Provisions allowing
access providers the discretion to refuse to negotiate on prudential grounds can be found in
other access regimes (discussed below), however, a statutory obligation to negotiate does not
apply to the access providers in these cases.

ARTC's prudentia requirements entail the access seeker delivering to ARTC security for the
rail operator’s obligations under the agreement in the form of an unconditional bank guarantee
or similar security. Under the proposed Western Australia rail access regime,”® Westrail is
entitled to require a proponent to show it has the necessary financia resources to carry on the
proposed rail operations. This includes its ability to meet its financia obligations under an
access agreement to Wedtrail (having regard to any credit arrangements with Westrail) and to
other persons (including excesses under policies of insurance). RAC's standard access
agreement also contains an obligation on the rail operator to grant security for the operator’s

8 Government Railways Access Code (Draft), Western Australia, 10 September 1999.
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obligations under the agreement in the form of an unconditiona and irrevocable bank guarantee
or aletter of credit.

The QCA'’ s support for solvency to be a factor relevant to QR demonstrating an access seeker’s
lack of financial competence would be conditional on such a factor not being set at too high a
level that financially sound access seekers would be precluded from entering into an access
agreement with QR. Moreover, the QCA believes that where an access seeker provides some
form of prudential contribution or security deposit as part of a proposed access arrangement,
solvency may not be arelevant factor.

QR’s proposed definition of solvency in the Draft Undertaking is similar to those found in other
non-rail access regimes.”® However, the QCA has some concerns that the definition of solvency
could have the effect of QR claiming that an access seeker was insolvent in circumstances
where it was not warranted. Consequently, the QCA has proposed a number of minor
amendments to the proposed definition.

The QCA would raise no objection to QR establishing failure to meet the solvency requirement
defined below as a factor to be considered in demonstrating an access seeker is not capable of
meeting the terms and conditions specified in its proposed access agreement. The QCA
considers that QR's existing definition is acceptable, subject to minor amendment. The
Authority’s proposed definition is as follows:

“Solvent” means none of the following events have happened in relation to the third-party
operator:

(@) the third-party operator is unable to pay dl its debts as and when they become due and
payable or it has failed to comply with a statutory demand as provided in Section 459F(1)
of the Corporations Law;

(b) a meeting is convened to pass a resolution to place it in voluntary liquidation or to
appoint an administrator, unless the resolution is withdrawn within 14 days or the
resolution fails to pass,

(c) an application is made to a court for it to be wound up and the application is not
dismissed within one month;

(d) the appointment of a controller (as defined in the Corporations Law) of any of its assets,
if that appointment is not revoked within 14 days after it is made; or

™ The TAF (Telecommunications Access Forum) Telecommunications Access Code allows an access provider to refuse to
accept an application when there are reasonable grounds to believe the access seeker would fail, to a materia extent, to
comply with the terms and conditions on which the provider complies with relevant Standard Access Obligations (contained
in the Trade Practices Act, section 152AR). Evidence of grounds for believing this include evidence the access seeker is not
creditworthy. Where the refusal to provide access is on prudential grounds, the access provider should include specific
evidence as to why it believes the access seeker would not be able to meet its financial obligations with respect to access and
any independent supporting evidence of that position. In the event of a dispute, the Code provides for a number of resolution
mechanisms, including inter-party working groups, mediation, expert committee and arbitration under Division 8 of Part XIC
of the Trade Practices Act.

The National Electricity Code (NEC) states that a connection applicant must provide, in addition to other information,
commercial information to enable the service provider to make an assessment of the ability of the applicant to satisfy the
prudential requirements for network service. These requirements are a matter for negotiation between the parties and may
take the form of, but need not be limited to, capital contributions, pre-payments or financial guarantees. In any case, Market
Participants (persons registered with NEMMCO as a Market Generator or a Market Customer under the NEC) have to meet
certain prudential requirements. These include a condition that they must not be under external administration under any
laws applicable to it in any jurisdiction, they must be resident in or have a permanent establishment in Australia, they must
not be immune from suit in respect of obligations under the Code and they must be capable of being sued in its own name in
acourt of Australia.
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(e) the third-party operator resolves to enter into or enters into any form of arrangement
(forma or informal) with its creditors or any of them, including a deed of company
arrangement.

Prudential requirements. material default

The QCA recognises QR’s concern about entering into an access agreement with an access
seeker who may have atrack record of defaulting on access agreements with QR on non-trivial
matters. However, the QCA believes that QR’s proposed discretion to refuse to negotiate on the
grounds of material default could become a major barrier to entry. For example, a third-party
operator would be precluded from expanding its market share whilst QR considered it was in
material default of another access agreement with QR or another access provider.

The QCA has a particular concern with the proposal that QR could refuse to negotiate with an
access seeker in the event of default under an agreement with any rail manager, even in another
jurisdiction, in the last two years. It is arguable that, where default is with another service
provider, it is not strictly relevant to any potential agreement between the access seeker and QR,
unless it goes to matters that are considered by Queendand Transport as part of the rail safety
accreditation process® Furthermore, it seems inappropriate for QR to be in a position to judge
the merits of any dispute with another service provider.

Similar provisions for refusal to negotiate access are not common in other access regimes.
ARTC grants access on the basis that a potentia rail operator is capable of meeting the terms
and conditions specified in its access agreement.  Although access will not be granted until al
specifications have been met, the onus is on the access seeker to meet these requirements, such
as safety accreditation. Failure to meet requirements may result in access being denied. Once
the rail operator's compliance with these requirements is evidenced, ARTC will continue
negotiations. QR’s proposed provisions are not commonly found in non-rail access regimes
either, with neither the Gas Access Code or the National Electricity Code containing any such
provision. The exception to this is the TAF Telecommunications Access Code®

The QCA believes that defaults of access agreements should be brought within the list of factors
relevant to QR demondtrating that an access seeker is not capable, to a materia extent, of
meeting the terms and conditions specified in its proposed access agreement. The key issue is
to balance the need to protect QR’s legitimate business interests through specifying key risks,
againgt the potential for this specification to prevent third-party operators from entering the
above-rail market in Queendand.

QR’s proposed material default definition encompasses repeated failure to comply with the
terms and/or conditions of any of the agreements specified in cl 4.1.2(c) of the Draft
Undertaking or any breach of a fundamental term and/or condition in these agreements.

The QCA bdieves that the first part of this definition relating to repeated breaches is reasonable
provided QR recognises that the breaches are ‘non-trivial’ and assuming that either party is free
to refer the matter to the QCA for dispute resolution. The distinction between a breach and a
‘non-trivial’ breach of an access agreement is important. It is possible that an agreement may
be breached inadvertently and in a manner that has no material effect on QR. The ‘breach’
could be the subject of a dispute relating to an existing access agreement. Moreover, the non-

8 The rail safety accreditation processis discussed in Chapter 7.

81 This Code allows as a condition to refuse to negotiate evidence of repeated failure by the access seeker to comply with the
terms and conditions on which the same or similar access has been provided, whether or not by the access provider. Such a
refusal must contain evidence of any previous failure by the access seeker, its owners or directors, to comply with terms and
conditions of which the access provider is aware.
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compliance may be rectified as soon as it becomes apparent. In these circumstances, it is
difficult to sustain the argument that this would be sufficient ground for QR not to enter into
future access agreements.

The second part of QR’s definition of material default, which refers to ‘any breach of a
fundamental term’, lacks objectivity, in particular, the term ‘fundamental’ raises too much
potentia for confusion.

As discussed above, the QCA has proposed that defaults of access agreements should be
brought within alist of factors relevant to QR demonstrating that an access seeker is not capable
of meeting the terms and conditions specified in its proposed access agreement. The main
benefit of such an approach would be that QR clearly states what it considers to be significant
events of default so the scope for disagreement/misunderstandings with access seekers is
reduced. Greater certainty in the negotiation framework reduces the scope for disputes to arise.
A magjority of submissions in response to the QCA’s Request for Comments Paper Queendand
Rail Draft Undertaking supported a list of material events of default being defined in QR's
Undertaking.

Nevertheless, following discussions between QR and its stakeholders in the first half of 2000
regarding the development of principles for a standard access agreement, it was proposed that
material events of default should be agreed during the access negotiation process rather than
specified in QR’s Undertaking. It could be expected that the material events of default would
reflect the risks each party faced in the context of the particular access seeker’s proposed train
services, nevertheless, some events of default would likely become standard across al access
agreements.

The following is a non-exhaustive list of factors that could be used by QR to demonstrate an
access seeker’s inability to comply, to a materia extent, with the terms of its proposed access
agreement:

the suspension of arail operator’s safety accreditation,

the safety accreditation of arail operator or a contractor being cancelled;

the rail operator failing to maintain insurances required under the access agreement;
the rail operator failing to comply with a suspension;

repeated non-trivial breaches in the last two years of existing access agreements with QR,;
and

insolvency, in the absence of aternative arrangements, such as security deposits, which
protect QR’s financial exposure.

Discretion to refuse to negotiate

An indicative access proposal sets out the non-binding indicative arrangements in relation to
factors such as available capacity. In QR stating that it will not negotiate beyond the provision
of such a proposal in instances where there is already existing traffic, it seems that the document
could be commercialy ineffective. The indicative access proposa is intended to be prepared to
progress negotiations towards an access agreement, whereas QR’s specific statement will
preclude this in these circumstances.

The QCA Act (s.100), states that both the access provider and the access seeker must negotiate
in goad faith for reaching an access agreement. |If a dispute arises, under s122, the QCA can
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end arbitration without making a determination if it considers that the subject matter of the
dispute was vexatious or frivolous.

Network Access will not have possession of al information relating to the existing haulage
contracts between a third-party operator and an end-user and thus will not be aware of potentia
contractual issues such as breaches, renegotiations or preferences for changes of operators.
Accordingly, the fact that an access application relates to a traffic that Network Access believes
is contracted capacity is not itself grounds to believe the application has not been made in good
faith.

Accordingly, the QCA considers that para 4.1.2(d) has the potentia to stifle competition by
entrenching the position of any incumbent operator in the above-rail market. This is clearly
contrary to access seekers interests and, in turn, the long-term interests of end-users.
Moreover, it could potentialy inhibit the evolution of the above-rail market. Forcing third-party
operators to ingtigate forma dispute resolution in response to QR's refusal to negotiate beyond
the provision of an indicative access proposd is inappropriate.

However, there are dternative approaches that would avoid QR being drawn into access
negotiations that have no reasonable prospect of success, whilst not undermining the integrity of
the aboverall market. QR proposes that para 4.1.2(d) apply only in respect of bulk
commodities. A feature of such trafficsis that there are identifiable end-users. Consequently it
is possible to make access negotiations, and any rights that emerge, subject to the approval of
the end-user® This is a better option than outright refusal by QR to negotiate so long as QR’s
legitimate business interests are protected. It is proposed that the protection of QR'’s legitimate
business interests be achieved by QR being entitled to insist that as a condition of preparing an
indicative access proposal and negotiating in good faith, it be alowed to recover its costs if
subsequently QR can demonstrate that an access application was frivolous or vexatious.
Conseguently, when an access seeker makes the decision to negotiate, it bears these risks rather
than QR. However, it must also be remembered that access seekers aso incur considerable
costs in negotiating, which makes frivolous and vexatious access applications unlikely. *

Time frames for refusal to negotiate

The QCA has previoudy expressed its concerns regarding QR’s Undertaking referring to a
refusal to negotiate with an access seeker.

Nevertheless, the QCA believes that it is reasonable for the Undertaking to expresdy state that
QR intends to provide written reasons at the same time that it advises an access seeker of its
refusal to enter into an access agreement. A time frame would provide third-party operators
with some certainty as to the preliminary negotiation process and would enable referral to the
QCA as soon as possible. In terms of what is required in other jurisdictions, the proposed

8 This approach to capacity allocation is discussed further in regard to mutually exclusive trafficsin section 6.5 of Chapter 6.
8 ARTC considers that it is difficult to imagine al capacity being committed. While acknowledging that it may not be able
to meet the preferred path of the access seeker, ARTC would offer a range of alternatives, for example, offering a different
time or different length path. ARTC acknowledges that in some instances, this may be a long and iterative process. In
contrast, the approach contained in the proposed Western Australian rail regime is to require the access seeker to show that
its proposed operations are within the capacity of the route. If Westrail is not satisfied with this evidence and the access
seeker disputes this finding, it must notify Westrail that there is a dispute between them. Disputes may then be referred to
arbitration. While the onus of proof of available capacity is different, this resort to arbitration is similar to what is proposed
by QR. Interms of non-rail access regimes, the TAF Telecommunications Access Code allows an access provider to refuse
to accept an access application if the supply of the relevant service to the access seeker would prevent the provider or another
operator already being provided with the service from meeting their reasonably anticipated requirements. A written refusal
on these grounds should include the time horizon over which reasonably anticipated requirements are measured, how these
have been identified and assessed by the access provider and the level of commitment or certainty with regard to these
requirements.
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Western Australian rail access regime specifies a period of seven days for Westrail to notify a
proponent of its dissatisfaction with the information it has received in regard to the access
seeker’s managerial/financial ability and available capacity.®

QR's stakeholders proposed time frames for QR notifying a refusal to negotiate varying from
7 to 21 days. The QCA considers that a period of 14 days for QR to notify an access seeker of
its refusal to enter into an access agreement would protect QR'’s legitimate business interests
and the interests of access seekers.

QCA's Position
The QCA would favourably consider an Undertaking that:

required QR to enter into negotiations with an access
seeker in order that it could establish whether the
circumstances for a refusal to enter into an access
agreement are met;

placed the onus on QR to justify its refusal to enter into
an access agreement by demonstrating that the access
seeker was not capable of meeting the terms and
conditions specified in its proposed access agreement in a
material way;

required where QR established the circumstances for a
refusal to enter into an access agreement to provide
written reasons for its refusal to the access seeker within
14 days; and

adopted the following definition of solvency;

“Solvent” means none of the following events have happened in
relation to the access seeker :

(@ the access seeker operator isunableto pay all its debts as
and when they become due and payable or it has failed to
comply with a statutory demand as provided in Section
459F(1) of the CorporationsLaw;

(b) a meeting is convened to pass a resolution to place it in
voluntary liquidation or to appoint an administrator,
unless the resolution is withdrawn within 14 days or the
resolution failsto pass;

(c) an application is made to a court for it to be wound up
and the application is not dismissed within one month;

(d) the appointment of a controller (as defined in the
Corporations Law) of any of its assats, if that
appointment is not revoked within 14 days after it is

8 The TAF Telecommunications Access Code states that the access provider should exercise its rights in ‘atimely manner’.
Further, the access provider must cooperate reasonably with an access seeker who wishes to discuss reasons for refusal.
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made; or

(e) the access seeker resolves to enter into or entersinto any
form of arrangement (formal or informal) with its
creditors or any of them, including a deed of company
arrangement;

removed clause 4.1.2(d) included the following
principle for negotiating in respect of committed
capacity:

if QR can establish that an application is frivolous
or vexatious, it is entitled to recover its costs. QR
may seek acknowledgment of an access seeker’s
liability for costsin such a negotiation.

4.6 Access application process

Requests for access are to be submitted in the form of an access application: cl 4.3.
4.6.1 Information required by QR
QR’s Position
To assess an access application, QR will require the third-party operator to provide detailed
train service description information concerning its planned operations as set out in Schedule C.:
para 4.3(b). Prior to submitting the access application, the third-party operator may seek initial
meetings with QR to discuss the Schedule C requirements and other relevant matters concerning
the access application process.
QR requires train service description information for freight services as follows:

route of operation,;

required term of agreement;

method of transporting freight;

description of freight;

net tonnes per annum for years 1 to 4 and onwards from year 4 (including seasonal peak
tonnages if relevant);

access to stations and any storage/load/unload facilities;
storage/serving locations, repositioning requirements;

required frequency of the proposed train services, including specific daily/weekly
requirements, seasona variations and any trends over the agreement term;

general train details (that is, proposed number of locomotives and wagons per train; type,
class and mass of locomotives and nominal gross mass of wagons; tare mass of each
wagon and per container; average number of containers per wagon; average proposed

172



Queendand Competition Authority Chapter 4 — Negotiation Framework

load per wagons;, maximum proposed gross tonnes per wagon; axle load/spacing; wheel
Size; gross tonnes per train service, forward and return; and

maximum operationa speed of loaded and empty train.
QR requires train service description information for passenger services as follows:
route of operation,;
required term of agreement;
type of passenger traffic, for example, long distance, commuter, tourit;

embarking and disembarking stations en route, facilities required at stations and estimated
dwell time;

stabling/servicing locations, empty returning/repositioning requirements,

required frequency of train services, including specific daily requirements, weekly
requirements, seasondity variations and any trends over the agreement term;

genera train details (that is, total number of locomotives and carriages per train; tota
number of passenger multiple units (PMUs) per train; type class and mass of
locomotives; type, class and nomina gross mass of carriages,; tare mass per carriage;
type, class and nominal gross mass of PMU, axle load/spacing; wheel size; gross tonnes
per train service, forward and return); and

maximum operation speed of loaded and empty train.

QR argued initsinitial submission to the QCA’s Request for Comments Paper Queensland Rail
Draft Undertaking that the information specified in Schedule C is no more than is reasonably
necessary for the purposes of QR preparing an indicative access proposal. It argued that any
operator serious about gaining access would be able to provide thisinformation, or at least make
reasonable assumptions and that the proposed process allows for fine-tuning at alater date.

QR’s supplementary submission to Queensand Rail Draft Undertaking proposed to extend the
information in Schedule C to detaill more specifically the commodity to be carried so that QR
could better inform itself of situations where competing operators seek to carry the same
product for an end-user.

Table 10: Schedule C information requirements

FreightCorp, RTBU, Stanwell - the information set out in Schedule C is reasonable,
although some details would not be known at the early stage of an access negotiation process.

FreightCorp - Schedule C needs to be sufficiently flexible to accommodate differences
between services.

AMC - the details required by QR seem reasonable for an Undertaking that only allows third-
party operators to hold access rights (an approach which is seriously flawed).

National Rail, QM C, Toll - the information requirement is excessive.

National Rail - the access seeker should provide what it thinks is sufficient, with QR having
the opportunity to request supplementary information.
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QMC - many details requested may not be determined at the stage a prospective train
operator would want to obtain indicative access information.

Toll - there should be an express provision that information can only be required to the extent
reasonably necessary to enable QR to provide detailed rates and availability. In addition,
much of the information which QR seeks will depend on the contracts which the train
operator succeeds in obtaining.

Queensland Gover nment - the QCA should be guided by QR and prospective access seekers
on this matter.

QCA’'s Analysis

The QCA recognises that it is in QR’s legitimate business interests to specify information
requirements from potential access seekers in order for it to make a sound assessment of its
ability to meet their access requirements. Access seekers interests are also served to the extent
QR can prepare a better indicative access proposal as a result of the information requirements.
However, the QCA recognises that the potential exists for QR to seek more information from
access seekers, with its associated cogt, than is necessary to prepare a sound indicative access
proposal. Also, an important issue is the timing of information exchange, including whether QR
provides information to access seekersfirst.

The QCA has clarified with QR that paragraphs 4.3(c) and (d) envisage a process whereby the
access seeker can seek Schedule D preliminary information from QR before it is required to
provide the Schedule C information. The Authority considers this sequencing is necessary to
facilitate the access negotiation process and that the Undertaking should provide an explicit
right for an access seeker to receive Schedule D information before providing Schedule C
information.

The operational and service description information requested by QR from the access seeker
appears to be broadly similar to that requested by other rail access providers, athough it appears
to be more prescriptive.

The draft Western Australian Railways Access Code requires a third-party operator’s access
proposa to specify the route, including infrastructure, to which access is sought, indicate the
times when access is required and set out the nature of the proposed operations. ARTC requires
from an operator an operationa plan (planned movements including origin destination shunts if
possible, preferred speed/train type), locomotive type and specification and wagon type. ARTC
does not require any commercia information from access seekers.

The NSW rail access regime requires RAC to commence negotiations once it has received from
the access seeker operational specifications, which comply with available capacity of facilities.
These operationa specifications include time of entry to and exit from the route, duration of
use, maximum speeds, maximum axle loads, commodities to be carried, technical specifications
of rollingstock and rail infrastructure facilities, and operational and safety standards. *°

% The access application processes followed in access regimes for the telecommunications and gas industries in Australia are
broadly similar to that proposed by QR, such that the access provider is required to have an information package available for
each declared service to all potential access seekers who request it. These information packages include a description of the
access application process to be followed, any relevant access arrangements/access Undertakings and technical and capacity
information for the relevant service. The TAF Telecommunications Access Code also specifies that security requirements
and any confidentiality agreements be outlined in the information package. In addition, the Telecommunications Access
Code aso provides for the information package to include, if requested by the access seeker, a reasonable degree of
information relevant to how the access provider proposes to take steps to ensure technical and operational quality and timing
of the interconnection will be equivalent to that which it provides itself.
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It is important to recognise that a prescriptive information requirement will reduce the potential
for disputes, provided the requirements are not excessive. However, some stakeholders have
raised concerns that some of the detail required by QR may not be known at the preliminary
stage of the access negotiation process. The QCA considers that in order not to unduly inhibit
the progress of negotiations, it is important that the information exchange process is flexible to
accommodate unknown factors or differences between products. In this regard, QR indicates
that it is not seeking definitive positions from access seekers, but rather reasonable assumptions
about the proposed operations. Given this, it is important that access seekers are able to revisit
the Schedule C information they provide during the course of negotiations.

Indeed an iterative process is likely to form a critical part of any negotiation process. For
example, where a potential third-party operator’s arrangements depart from QR'’s, there will
need to be an assessment of the capacity implications of the departure. Clearly, it is necessary
for information to be exchanged as part of the negotiation process. However, it isimpossible to
foreshadow all possible information requests that may arise in the future.

Finaly, the QCA notes that the development of reference tariffs should substantialy alleviate
the concerns expressed by stakeholders for the services that those tariffs apply to. Initialy, this
will be limited to the coal carrying services on the Blackwater, Goonyella, Moura and Newlands
systems. However, section 5.3 of Chapter 5 foreshadows that reference tariffs may also be
developed for other services including West Moreton coal, and the Mt Isa and North Coast
lines.

QCA'’s Position
The QCA would favourably consider an Undertaking that:

allows access seekers the opportunity to revisit the
Schedule C information that they provide as the
negotiation process proceeds; and

imposes an abligation on QR to provide Schedule D
preliminary information before it requires Schedule C
information, provided the costs of provision are met.

4.6.2 Information provided by QR
QR’s Position

If requested by the third-party operator, QR will provide information regarding the corridor of
interest to assist in the formulation of the access application. This information will be in the
form of preliminary information and will include the information outlined in Part One of
Schedule D (or such items in this schedule as are required by the third-party operator): para
4.3(c).

QR will use reasonable efforts to make the preliminary information available to the third-party
operator, either within 14 days, if the preliminary information has been previoudy compiled, or
otherwise within 30 days of QR receiving the request: para 4.3(d).

If the application progresses to the negotiation phase, QR undertakes to provide additional
information regarding the corridor of interest, including any information outlined in Part One of
Schedule D not provided as part of the preliminary information and the information outlined in
Part Two of Schedule D, to the extent such information is required by either the third-party
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operator or as part of the access agreement: para4.7.2(a). QR argued initsinitial submission to
the QCA’s Request for Comments Paper Queendand Rail Draft Undertaking that Schedule D
sets out all the operational information a third-party operator should require.

Part One of Schedule D (preliminary information) is as follows:

11

12

13

14

15

Introduction

Technical information
Civil infrastructure (description of track, operationa constraints).
Signds and operational systems (description of safeworking systems).
Telecommunications (description of communications system used).
Electric traction (genera system description).

Rollingstock interface requirements (track gauge, axle load, train speed,
minimum structure gauge, noise limits).

Locality information (terrain information, environmental conditions).
Committed and/or potential corridor upgrades.

Relevant maps and drawings (corridor maps, working plan and section
drawings).

Level crossings (number of level crossings, type of protection used).
Operationa information

Capacity (indication of capacity utilisation for the nominated network, general
description of known capacity constraints, committed capacity upgrades).

Train operation (sectiona running times, maximum train length).
Description of systems (operational, safeworking).
Commercia information
Reference tariffs.
Cogt dlocation manual.
Policies

QR’s standard access agreement®®

8 The Draft Undertaking currently contains the principles relating to QR’s standard access agreement. Acceptance by the
QCA of Schedule E, or variant of, as part of the Undertaking does not imply the QCA endorses any particular agreement
devised by QR. However, such an agreement, outlining proposed terms and conditions of access, should be provided to
access seekers as part of Schedule D information.
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Undertaking.

Ring-Fencing Guidelines.

Processes for authorisation of rollingstock.

Process for authorisation of rollingstock configurations.
Scheduling and train control protocols.

Schedule D (additional information) comprises the rollingstock interface standards and train
standards applicable for the system(s) on which the third-party operator’ s train services will run.

QR will be entitled to levy an appropriate charge commensurate with the cost of preparation and
supply of preliminary information: para 4.3(f). The issue of charging for information provision
by QR is addressed in section 4.5.4 of this chapter.

In subsequent discussions with the QCA, QR advised its intention to prepare an Information
Pack for each of the fourteen systems on its network:

Brishane Metropolitan/Suburban,;
North Coast Line;
Mt IsaLine
Goonyedlla;
Blackwater;

Mourg;

Newlands;
Tablelands;

Central West;

South West;
Western;

Mainline;
Maryborough; and
Standard/dual gauge.

The information packs for the coa systems (Blackwater, Goonyella, Moura, Newlands) are
being prepared first, with the remainder to be completed on a rolling basis.®” QR advised the

87 QR has produced final versions of the Newlands, Goonyella and Moura information packs. Drafts of the Blackwater & Mt
Isa packs are expected to be finalised by December 2000.

177



Queendand Competition Authority Chapter 4 — Negotiation Framework

QCA that the packs will be reviewed annualy, however, any safety critical changes will be
advised to existing operators through QR’s other information systems.

QR's intention is that the information packs will fulfil its Schedule D (preliminary information)
obligations concerning the provision of technical/operational information and it will be made
available on request at any point in time.
QR proposes that its information packs will contain the following information:

Genera information;

- generd description of the system, including map.

Business environment;

- brief description of customers/businesses on system, for example, mines and
processing plants; and

- statement as to whether the line receives any operating subsidy from Government.

Genera climate.

Description of the railway;

- description of line, including facilities (any marshaling yards, passing loops),
deeper construction, curvature of track and maximum axle load and speed, for
particular segments of line; and

- brief description of terrain for particular segments of line.

Integrity of permanent way corridor;

- description of fencing.

Description of the track;

- description of track, speed through curves, management of whedl/rail interaction.

Operationa constraints — rollingstock;

- diagram showing design, in accordance with which rollingstock can operate in an
unrestricted manner.

Operational constraints — infrastructure;

- maximum grade encountered by a loaded/empty train on the system,
- minimum horizontal curve radius for new or upgrade works;

- existing minimum horizontal curve radii for segments of line; and

- speed restrictions.

Trackside detection equipment.
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Weighbridges.

Operationa systems and train control.
Information systems.

System capacity;

- defined in terms of standard train paths/day, between stations (average usage and
percentage committed capacity).

Sectional running times.

Communications;

- description of channels used.

Incident recovery time and management;

- including description of latitude and longitude of passing loops.

Rail/road interfaces.

Rail operations and the environment;

- noise levels.

Crossing loop lengths.

Rollingstock braking rate.

Future planned infrastructure improvements (subject to funding availability).

Infrastructure management and access,

- schematic layout indicating which QR business group is responsible for managing

'g:% different elements of QR’s declared and non-declared infrastructure and assets,

- initia point of contact.

Appendices,

- definitions,

- rail/road interface details;

- Speed Boards; and

- Working plan and sections (curve and gradient diagrams where available).
QR stated inits initia submission to the QCA’s Request for Comments Paper Queendand Rail
Draft Undertaking it would object to an obligation to provide any other operational information,

irrespective of any ability to charge an appropriate amount for that information. QR believes
Schedule D sets out al the information a third-party operator should reasonably require and any
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further obligation would alow a potentia for abuse. QR claims such an obligation might
enable a third-party operator to seek information that might be the intellectua property of QR or
might otherwise undermine the competitive position of QR. Alternatively, QR may be asked to
provide information in a non-standard format, or provide interpretation or anaysis of the
information provided. QR claims, even in regard to below-rall information, it needs to protect
commercially sensitive information that could be used by potential competitors for the operation
and construction of new railways.

In its supplementary submission to the QCA’s Request for Comments Paper Queendand Rail
Draft Undertaking, QR indicated a preference to deal with any percelved deficiencies in
Schedule D now.

Stakeholder Comment

While views diverged, a mgjority of stakeholders believed that the information in Schedule D
(in the form that it was then in) was insufficient.

Table 11: Schedule D information provision by QR

AMC, FreightCorp, QMC, Stanwell, Tall - the information is not sufficient for the access
seeker to proceed with an application.

AMC, Stanwell - it should include an indicative tariff, which could be used in conjunction
with a‘bulletin board’ of all access prices, including reference tariffs;

FreightCorp, QM C - an operator will not be able to provide Schedule C information without
knowing at least part of Schedule D information.

FreightCorp - Schedule D should include full copies of the working timetable plus any
supplements and the general appendix to the working timetable and relevant train diagrams, to
the extent these provide information not otherwise contained in Schedule D.

Toll - an access seeker will need much of the Schedule D material for the preparation of
Schedule C. QR should provide detailed costing information.

Queensland Government - the preliminary and additional information (Schedule D) which
QR provides to prospective third-party operators has little information on costs. While the
physical/technical description of the rail system is an important component of information,
meaningful information on costs (ie. operating costs to maintain a line, train control costs,
capital costs, etc) are crucia to the third-party operator in the context of negotiations for
access.

National Rail, RTBU — the information provided by QR is sufficient. National Rail stated
that QR should provide information about quality of service and how it will be measured.

A magority of submissions considered it was reasonable for QR to provide additional
information reasonably required by athird-party operator. However, there was a divergence of
views regarding payment for that information.

Table 12: Additional information provision by QR

QMC - the provision of information to enable access seekers to evaluate and respond to the
proposed service is a basic obligation of Network Access. The preliminary information
provided must be sufficient to ensure the access seeker is not disadvantaged compared to any
incumbent.

FreightCorp - QR should be willing to provide additional information where an access
seeker is willing to pay for it. However, QR should not have to provide commercialy
sensitive information regarding its internal train operators that it would otherwise not disclose.
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AMC, Stanwell - no charges should apply for reasonable information requests as this is part
of Network Access normal business. Only if a request is considered unreasonable, after
reference to the QCA, should it attract a cost, or Network Access may be alowed not to

respond.

Toll - access seekers should not have to pay QR’s costs to obtain basic access information and
Network Access should have sufficient transparency to enable access charge information to
be obtained easily.

Queensland Government - the Undertaking should not constrain the information to be
provided to the third-party operator. However, it may be appropriate for the third-party
operator to pay a reasonable cost for information given which is above the standard
information provided.

ARTC - it is reasonable for Network Access to charge for information beyond any threshold
requirement. This information should be proprietary to Network Access and should not be
ordinarily available to QR’s business groups. The pricing methodology should be included in
the Undertaking. However, if such an arrangement is not possible, third-party operators
should not be charged as it cannot be done on an equitable basis.

RTBU - QR should not be under an obligation to provide more information as this is a matter
for commercial negotiation.

QCA’'s Analysis

It is in an access seeker’s interests to receive enough information from QR to make a
meaningful assessment of its ability to run commercia train services on QR’'s network.
Similarly, if QR is genuine about sdlling access to its network, the QCA would expect it to
provide sufficient information to access seekers to enable them to make a sound assessment of
above-rail business opportunities.

S101 of the QCA Act dtates that an access provider must make all reasonable efforts to try to
satisfy the reasonable requirements of an access seeker. This requirement is mirrored in cl
6(4)(3) of the Competition Principles Agreement. In addition, the QCA considers it is
important the information exchange process be sufficiently flexible to allow both parties to
obtain the reasonable information necessary to proceed with the application process. However,
the QCA also recognises, in practice, the gathering and dissemination of information is not a
costless exercise for QR and the potential exists for QR to be asked to provide commercialy
sengitive information. It is in QR’s legitimate business interests to have some constraint on
information provision. The key issue for the QCA iswhere the line is drawn.

The QCA, with the assistance of Rail Management Services Pty Ltd, has assessed the content of
QR’s information pack for the Newlands system. In generd, the Authority considers that the
Newlands Information Pack (the Newlands pack) describes the technica and operationa
characteristics of that system in a concise and well-structured manner. In addition, the
information contained in the Newlands pack is consistent with sections 1.2 (technica
information) and 1.3 (operationa information) of Schedule D (preliminary information).

While the Newlands pack provides a generadly thorough outline of the system’s existing
operationa and technical characteristics, the QCA considers it is important that the pack does
not give a miseading impression of the potential operational capabilities of the system. For
example, the line is gpproved for 20 tonne axle loads but is constructed of components that are
used elsewhere on the QR system in a 22 tonne axle load configuration. In some parts of QR’s
coa network, 26 tonne axle load wagons are running on exactly the same configuration. In
addition, the supplied envelope for rollingstock represents a minimum position for al non-
electric rallingstock over QR’'s entire system. Nevertheless, QR aready has rollingstock
operating outside the supplied envelope elsewhere on its coa systems. Consequently, it is
important that the information packs do not convey existing QR configurations as binding
technical/operational limits where this is not the case.
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In this regard, the QCA recognises the Newlands pack notes that rollingstock not conforming
with the supplied envelope may be accepted via the rollingstock authorisation process and may
be operated subject to constraints imposed as a result of that process. In principle, QR should be
prepared to negotiate with third-party operators regarding operational differences where thisis
feasible.

To further assess the reasonableness of the information QR is proposing to provide, the QCA
has reviewed the information provided by rail access providers in other Australian jurisdictions.

Under the proposed Western Australian rail access regime, Westrail is required to prepare and
make available for purchase as soon as practicable after the commencement of the rail access
code, a publication containing the form of its standard access agreement, a map of the routes to
which the code applies and, for each route section, details of: length, ruling grades, operating
gauge, track design characterigtics, indicative running times, maximum axle loads and speed
restrictions that apply and indicative maximum train lengths. It must also include permissible
gauge outlines that enable the required dimensions of rollingstock to be determined.

Following a request from an access seeker, Wedtrail is also to provide an initia indication of
available capacity, price, terms and conditions and obligations it would want included in an
agreement, gross tonnes carried on the relevant route section in the preceding three years and
curve and gradient diagrams. In addition, it must provide working timetables, information on
the origin and destination of any train path proposed by it for that route and any technica
information relevant to the design of rollingstock.

Under the Northern Territory/South Australia Rail Access regime,®® the access provider must,
on the application of any person, provide information reasonably requested about the extent to
which the access provider’s railway infrastructure facilities are currently being used, technical
details and requirements of the access provider (such as axle load data, clearance and running
speeds) and whether the access provider would be prepared to provide a railway infrastructure
service of a specified description.

ARTC's defined network and pricing and standard access agreement is publicly available on its
web site. Information on capacity and any other technical information (eg track dimensions) are
provided to access seekers on request. It does not provide any commercia information relating
to ARTC. In generd, ARTC provides as much information as an access seeker requires on an
‘as needs basis, reflecting that it is trying to encourage users, and users need certain
information in order to progress access.

In assessing the effectiveness of the NSW rail access regime, the NCC required the NSW
Government to impose upon the provider of below-rail services (RAC) very prescriptive
provisions regarding the information it should provide access seekers. It included an obligation
to provide detailed information on: network configuration, recurrent costs, capital costs, system
usage, operational and other information, unutilised capacity, and arbitration information. ®
However, the NSW regime alows RAC to exclude the provision of information which could
lead to material harm to any access seeker if disclosed, or to re-categorise or aggregate the
information to the extent necessary to ensure the disclosure of information does not or is not
likely to lead to material harm to the interests of RAC or access seekers.

8 The AustralAsia Railway (Third-party Access) Code 1999 is embodied in a schedule to the Austral Asia Railway (Third-
party Access) Bill (NT) 1999 and in the AustralAsia Railway (Third-party Access) Bill (SA) 1999. In February 2000, the
NCC recommended that the regime be certified.

8 However, it should be noted that RAC does not provide reference tariffs. In the absence of reference tariffs, more detailed
costing information would seem appropriate.
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Additional information

The QCA considers a willingness to provide additional information to access seekers, that is,
more than that foreshadowed in Schedule D, is not an unreasonable position for QR to adopt if
it has a genuine commitment to sell access. Further, as noted earlier, the process of gaining
access will be enhanced if the information exchange process is flexible. ARTC acknowledges
that the processis iterative, requiring communication between the parties rather than a definitive
‘yesino’ process.”

Moreover, s101 of the QCA Act imposes an obligation on an access provider to make al
reasonable efforts to satisfy the reasonable requirements of the access seeker. Ss101(2) lists the
information that an access provider must give the access seeker, including information about the
access price (and the pricing methodology), costs (including capital, operations and
maintenance), asset values (and the asset vauation methodology) and spare capacity (including
the way in which it is calculated).

However, ss101(3) provides some protection to the access provider with respect to this
information disclosure. If the QCA reasonably considers that disclosure may damage the
commercial activities of the access provider, the Authority may either categorise or aggregate
the information so disclosure is not unduly damaging or aternatively authorise that the access
provider not give the access seeker the potentially damaging information.

The QCA considers that ss101(3) addresses QR’s concern that access seekers could obtain
commercially sensitive information from it. In practice, the QCA would have to identify when
information is confidential and whether, in appropriate cases, other mechanisms could protect
QR'’s legitimate business interests, for example, confidentiality agreements between QR and
third-party operators or the norma legal protection of intellectual property. In addition, a
majority of stakeholders accepted they should pay for any additional information required from

QR.

The QCA notes stakeholder concerns about the lack of information in Schedule D relating to
price and cost information. The QCA considers QR’s commitment to provide reference tariffs
as part of Schedule D would meet its commitment under ss101(2) regarding price information
for its coa corridors . The development of reference tariffs for corridors beyond those
foreshadowed in the Draft Undertaking is also a possibility in the future (for example, North
Coast Line). Thisissueisdiscussed in Chapter 5.

Nevertheless, the issue of what sort of price information should be provided with respect to
corridors where reference tariffs are not proposed in the Draft Undertaking arises. The QCA
believes QR should comply with the requirements of ss101(2) and ss101(3) of the QCA Act.
This would entail QR providing its access price and associated methodology, which would
assist an access seeker to assess the commercid viability of its planned train services. However,
to meet its legidative commitments, supplementary capital, operation and maintenance cost
information for the relevant rail corridor would aso need to be provided. The QCA Act
provides that this information is to be made available unless the QCA authorises QR to do
otherwise. No request for the Authority’s advice or directions about these matters has been
received from QR.

% The TAF Telecommunications Access Code supports this approach, stating that an access provider should use reasonable
endeavours to cooperate with potential access seekers' reasonable requests from time to time for additional information to
enable the formation of a request for supply. The Code specifies that access providers and access seekers acknowledge the
exchange of information during the application phase is an iterative process, whereby each party assesses the requirements
and capabilities of the other over a period of time and after several exchanges of information. An access provider's
application process should recognise this and should facilitate this process rather than hinder it.
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The QCA daso congders that as part of Schedule D, QR should disclose sufficient capacity
information to allow access seekers to conduct their own capacity analysis. Thisis discussed as
part of capacity management matters in section 6.4 of Chapter 6.

QCA's Position

The QCA would favourably consider an Undertaking that for rail
corridors where no reference tariffs apply, incorporates in the
Schedule D preliminary information, price and costing information
consistent with ss101(2) and ss101(3) of the QCA Act.

4.6.3 QR’sobligation to provide accurate and up-to-date information
QR’s Position

QR will use reasonable efforts to ensure any information provided will reflect the maost current
information available to QR. Further, QR will identify the currency of the information
provided: para4.3(e).

QR argued, in its initia submission to the QCA’s Request for Comments Paper Queensland
Rail Draft Undertaking, that a ‘ reasonable efforts’ obligation to provide up-to-date and accurate
information is appropriate as the information to be provided is not always available from a
single source or regularly updated given the size of QR’s network. However, QR noted the
accuracy of information would be unlikely to have an impact on an access seeker’s proposal at
the access application stage.

QR dso noted it has legal obligations with respect to misleading or deceptive conduct and,
further, it is establishing systems to collate and make relevant information available to access
seekers. However, given the size of QR’s network and the ongoing changes that occur, QR
argued it would be impractical to guarantee that the information provided is the most up-to-date
at any point intime. The cost of providing systems to ensure constantly up-to-date information,
including insurance against liability, would be prohibitive and ultimately borne by end-users.

QR advised the QCA that its intentions to review the information packs annually would mean
that the information provided to access seekers would be one year out of date at the most.
However, any changes affecting safety would immediately be made known to current operators
using the network.

Stakeholder submissions were split roughly equaly between those that thought a ‘reasonable
efforts’ obligation was appropriate and those that thought such an obligation was too wesak.

Table 13: Currency of information of information provided by QR
AMC, FreightCorp, QMC, Stanwell - a‘reasonable efforts’ obligation is appropriate.

FreightCorp - the clause should also require the information to be accurate, again with
reasonable efforts.

Toll - such an obligation is not sufficient. The obligation on QR should be absolute and
damages should be recoverable if lossis suffered as a consequence of inaccurate information.

Great Southern Railway - QR should be responsible if it provided information that is
incorrect.
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Queensland Government - QR should be required to ensure information it provides to third-

party operators is accurate and is as current as possible given the currency of information that

QR has available itself. During the negotiation process it is crucial that QR provides accurate
and current information, and descriptions like ‘reasonable endeavours' and ‘reasonable
efforts may be insufficient. QR is the only source of essential information and has a
responsibility to provide accurate information or be prepared to face the consequences of

incorrect information. In circumstances where it is not possible to provide definitive

information, that fact should be clearly stated and a reason provided.

RTBU - QR’s legal liahility, if found to negligently provide incorrect information, should
provide sufficient incentive.

QCA’s Analysis

From a theoretical perspective, the risk associated with not providing accurate or up-to-date
information should be assigned to QR because, as railway manager, it has a greater knowledge
of the network than any other party.”* The QCA understands that, if QR provides information to
access seekers, it has statutory, common law and equitable obligations to ensure the accuracy of
that information. Further, it is unlikely that the existence of an approved Undertaking will have
any effect on QR's general law obligation to provide an access seeker with accurate
information.

Consequently, the QCA does not consider it is necessary for QR to include a guarantee of
accuracy in the Draft Undertaking, as QR’s legal obligations will provide adequate protection to
access seekers' interests. A ‘reasonable efforts obligation is appropriate having regard to the
stage of the negotiation process, the importance of the information to an access seeker, and the
generd law. QR’slegitimate business interests are protected by provision of such an obligation
in an approved Undertaking.

In terms of other rail access regimes, the proposed Northern Territory/South Australia rail
access regime, RAC and ARTC™ do not provide any lega warranty as to the accuracy of
information they provide to access seekers. The Western Australian Rail Access Code requires
Westrail to review, and amend or replace, its published information package as often as is
necessary to ensure the detailsin it remain reasonably current at al times.

QCA's Position

The QCA accepts QR committing to provide a ‘reasonable efforts
obligation to ensure the information it provides access seekers is up-
to-date and accurate.

4.6.4 Appropriatenessand basis of feesfor information provision by QR
QR’s Position

For the provision of preliminary information (Part One, Schedule D) under ¢l 4.3 (access
application) and the provision of additional information (Part Two, Schedule D) under sub-cl
4.7.2 (Issues to be addressed during negotiation), QR reserves itsdf the right to levy an

% The nature and currency of the network information at QR’s disposal will be afunction of the trade-off between the quality
of QR’sinternal management system and the cost of establishing and maintaining it.

% While ARTC's access agreement currently contains a clause providing a warranty as to accuracy of information,
discussions with ARTC indicate that current negotiations with operators are likely to result in such awarranty by either party
being dropped. Thisis because indemnity clauses are likely to move to a cause-based arrangement.
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appropriate charge commensurate with the cost of preparation and supply of that information:
para 4.3(f). QR has aso indirectly addressed this issue in the context of Schedule D (refer sub-
section 4.5.2 of this chapter), rgjecting the provision of additional information to access seekers
regardless of payment for that information.

QR has subsequently advised the QCA that it will charge a fee of approximately $500 for the
information packs. Where an access proposa is more complex and requires more detailed
anaysis, including perhaps design work, QR intends to charge the access seeker an amount
commensurate with the cost of preparation.

A smal majority of the stakeholders thought it is reasonable for QR to charge fees, however,
there was some variance in views on the basis of the fee.

Table 14: Feesfor information provision

Great Southern Railway - the basis of the fee should be established as part of the
Undertaking.

RTBU - the fee should be negotiated in the course of the access application.

ARTC - it is reasonable for Network Access to charge for information that is beyond any
threshold requirement of the pricing methodology included in the Undertaking.

Queensland Gover nment - it appears reasonable for QR to impose a charge for the provision
of preliminary information, and this is consistent with the current user-pays philosophy. It
would be reasonable that the basis for the charge (and perhaps an indication of the likely level
of the charge) should be included within the Undertaking and therefore be subject to QCA
consideration.

FreightCorp - the fee should discourage frivolous requests and alow QR to cover the costs
of information gathering and dissemination.

Toll - charges should not be on an individual request basis, but included as part of Network
Access overheads.

AMC - costs associated with provision of information to access seekers should be included in
‘common costs and recovered from access charges. This approach would ensure charging
for information did not become a barrier to entry.

National Rail - information provision is in the nature of a price quotation and should
therefore be free.

QCA’'s Analysis

The QCA considers that QR should be able to reserve itsef the right to charge fees to recover
the costs of information gathering and dissemination. In the normal course of events, the QCA
would not expect the level of these fees to be significant. QR’s proposed fee of $500 for the
information packs is consistent with the Authority’s expectations.

The precedent of charging a basic fee for information provision appears to be established in
other access regimes. The NSW rail access regime states that RAC may require the payment of
a reasonable fee for copying its information package. The Northern Territory/South Austraia
Rail Access regime alows the access provider to make a reasonable charge, to be determined on
a basis approved by the regulator, for providing information to access seekers. The WA rail
access regime allows Westrail to make a reasonable charge for supplying a copy of its
information package. ARTC does not currently charge for information, however, it would not
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rule it out in future in the event it had to consider a more complex and costly access application
requiring, for example, afeasibility study.*

The QCA agrees that payment of a fee by access seekers should prevent frivolous access
requests, while alowing QR to recoup the costs of gathering and disseminating information. In
this way, QR’s legitimate business interests would be protected and entry by genuine access
seekers facilitated.

Nevertheless, the QCA considers that the basis of the fee(s) should be contained in the
Undertaking for greater transparency and to constrain Network Access exploiting its
information advantage. A number of stakeholders supported this position. In discussions with
the QCA, QR indicated a preference to develop a set of principles to guide fee setting rather
than, for example, a schedule of hourly rates paid to staff. The key principle would be that the
level of fees for information should be tied to the costs of provison. The QCA supports the
development of principles aong these lines, considering that it would be a useful guide in the
event of any disputes emerging over the level of the fee.

The QCA does not consider it appropriate that QR be entitled to charge fees for the processing
of access applications, for example, responding to requests for access charges. Allowing
Network Access to charge fees for the processing of applications could adversely affect the
evolution of the above-rail market.

QCA’s Position

The QCA accepts QR establishing a right to charge fees for
information provision, provided such fees reflect the costs of
provison, and guiding principles regarding the setting of fees are
established in the Undertaking. A fee of $500 for an Information
Pack is acceptableto the QCA.

465  Timeframesfor action

QR’'s Position

QR will provide a number of commitments upon receiving an access application including:
providing a written acknowledgment within seven days of receipt; or
seeking additional information or clarifying existing information within seven days of
receipt and acknowledging receipt of such information within a further seven days. paras

4.4(3) & (b).

QR will provide an indicative access proposa within 30 days of acknowledgment of an access
application, unless extenuating circumstances exist: para 4.4(c). In these cases, QR undertakes

% The TAF Telecommunications Access Code states that an access provider should not charge a prohibitive fee for the
provision of its information package. Similarly, to gain access to the electricity network, a connection applicant must pay a
fee when lodging its application to connect, with the amount not being more than is necessary to cover the reasonable costs of
all work anticipated to arise from investigating the application and preparing the offer to connect. However, the Access Code
for Natural Gas Pipeline Systems states that the service provider may require payment of a reasonable fee (determined in a
manner approved by the regulator) for copying the Access Arrangement information, but must not charge a fee for any other
item in the information package. (The Access Arrangement is a statement of the policies and basic terms and conditions that
apply to third-party accessto acovered pipeline.)
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to notify the applicant of the expected delivery of the indicative access proposal within seven
days of acknowledgment and use reasonable efforts to meet this time frame. QR provides some
examples of such circumstances, including major impediments to the provision of the necessary
capacity, fundamental changes in technica or operational parameters and abnorma work
commitments within Network Access.

If after 30 days following QR’'s acknowledgment of the access application, the third-party
operator believes that QR is not making reasonable progress in the preparation of the proposd,
then it may refer the matter to the QCA for a determination in accordance with sub-cl 4.9.4 of
the Draft Undertaking: para4.5(c).

A third-party operator wishing to proceed to the access negotiation phase must notify QR of its
intention in writing within 90 days of receiving an indicative access proposal (unless otherwise
agreed). If QR receives a natification of intent after this limit, it reserves the right to revise the
indicative access proposal. However, QR does not propose to provide the access seeker with
written advice outlining the reasons for any revisions. para 4.6(a).

A prospective third-party operator concerned that an indicative access proposa has not been
prepared in accordance with the Undertaking will need to notify QR within 30 days of its
receipt: para4.6(b).

QR will respond to these concerns, including revising the indicative access proposal, within a
reasonable time frame. If the third-party operator is satisfied with the response received from
QR, including any revision to an indicative access proposa, it must notify QR of its intention to
proceed with negotiations within 30 days of receiving QR’s response. In the event that the
third-party operator is not satisfied with QR’s response, including any revision to the indicative
access proposal, there is a limit of 30 days for a prospective third-party operator to trigger the
dispute resolution process. para 4.6(c).

Finaly, the prospective operator must notify QR in writing within 14 days of the dispute being
resolved if it wishes to proceed with an access application: para 4.6(d).

QR did not address the issue of whether the Undertaking should restrict a access seekers
recourse to dispute resolution, or the issues to be resolved in that dispute resolution, in either of
its submissions to the QCA’s Request for Comments Paper Queendand Rail Draft Undertaking.

Stakeholder Comment

There was genera agreement that the time frames alowed are acceptable. However, a concern
was expressed regarding the time frame within which a third-party operator would have to
respond to QR if it had a problem with an indicative access proposal. Also, the lack of a time
frame within which QR would have to respond to the third-party operator's concerns was
queried.

Table 15: QR’sacknowledgment of receipt of access application

AMC, FreightCorp, Queensland Government, QM C, Stanwell, Toll - the time frames are
reasonable.

Queensland Government - if QR felt it necessary to provide a response beyond the standard
30 days, it should be required to justify that time frame.
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Table 16: Access seekers' notification of intent to progress access application
AMC, QMC, Stanwell - the proposed time frames are reasonable.

Queensland Government - third-party operators would be in the best position to determine
the reasonableness of the proposed time limits.

Toll - the time limits proposed in 4.6(b), (c) and (d) are unreasonable. The limit in (b) should
be 90 days as it will require some detailed consideration to determine whether an indicative
access proposa is not in accordance with the Undertaking. There is currently no time limit
imposed upon QR to respond to a third-party operator’s concern that the indicative access
proposdl is not in accordance with the Undertaking, and such a limit should be imposed. 60
days would be appropriate. The remaining time periods in paragraphs (c) and (d) should be
30 days.

FreightCorp - the provisions for naotification are appropriate. However, in respect of 4.6(c),
the Undertaking does not provide for the situation in which QR fails to respond in ‘a
reasonable time frame'. In thisinstance, it is not apparent whether there is any time limit on
the operator triggering the dispute resolution process. The Undertaking should provide for an
operator to trigger the dispute resolution process at any time where it considers that Network
Access has failed to respond within a reasonable time.

Table 17: Restrictions on access seekers' recourseto disputeresolution
FreightCorp, QMC, RTBU, Stanwell - the provisions for notification are appropriate.

RTBU - the access process should encourage commercia negotiation and not recourse to the
QCA or the courts.

FreightCorp - an operator should be able to trigger the dispute resolution process at any time
where it considers that Network Access has failed to respond within a reasonable time.

AMC - the conditions are reasonable for a descriptive rather than prescriptive process in the
Undertaking.

Queensland Government - it is reasonable for there to be some constraints in the
Undertaking for triggering dispute resolution proceedings. The complete lack of constraints
would likely hinder progress rather than expedite it.

QMC - 4.5(c) is reasonable provided it does not preclude the access seeker giving notice of a
dispute to the QCA earlier in the negotiation and on other grounds, as already provided for in
the QCA Act.

QCA’'s Analysis

Given the general support of stakeholders, the QCA accepts the time frames for action proposed
in cl 4.4 (acknowledgment) and cl 4.5 (indicative access proposal). However, the Authority has
proposed extensions to the time frames in para 4.6(b) and (c) regarding the notification of intent
to progress access applications. Subject to stakeholder comment, the QCA considers that the
proposed extensions would provide access seekers with greater protection during an access
negotiation, while not harming QR’ s legitimate business interests.

The time frame in para 4.6(b) of 30 days for a third-party operator to inform QR in writing that
it considers the indicative access proposa has not been prepared in accordance with the
Undertaking is too short and should be extended to 60 days. It is reasonable to expect that to
make such an assessment, the access seeker will need to give detailed consideration to the
indicative access proposal. In discussions with the QCA, QR has indicated it is prepared to
extend the time limit in para 4.6(b) to 60 days.
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The QCA aso has concerns about the lack of a specific time frame imposed on QR in para
4.6(c), with QR committing to respond to a third-party operator's concerns about the
preparation of the indicative access proposal within a‘reasonable time frame'. This open-ended
commitment is inconsistent with the strict time frames for action that apply to third-party
operators in ¢l 4.6. In discussions with the QCA, QR has indicated it will insert a time limit in
cl 4.6(c) of 30 days, in normal circumstances, however, where the work required is more
complex, it proposes to inform the access seeker of when it expects to respond. This would be
consistent with para 4.4(c).

The time frame in para 4.6(c), which sets the period in which a third-party operator must notify
QR of itsintent to proceed with negotiations after receipt of QR’s response to previous concerns
about the indicative access proposal, should be extended from 30 to 60 days. An access seeker
will need sufficient time to consider any revisions to the original indicative access proposa and
clear any decisions through the appropriate internal channels.

Para 4.6(c) aso limits a third-party operator instigating dispute resolution processes to
30 days following receipt of an indicative access proposal. It is the QCA’s view that, in
principle, there should not be any time restrictions on the triggering of the QCA Act’s dispute
resolution processes. Such restrictions are generaly likely to be contrary to access seekers
interests.

QR has advised the QCA that the rationale for the time frame of 30 days for the triggering of
dispute resolution in relation to indicative access proposals is to provide certainty to QR. It
does not want to provide open-ended indicative access proposals given the uncertainty whether
the access seeker will pursue the proposa or not. Imposing a time limit on the triggering of
dispute resolution is a part of this strategy.

The QCA acknowledges QR’'s preference not to prepare open-ended indicative access
proposals. Nevertheless, the Authority considers that there should be no limit on the triggering
of dispute resolution. In practice, access negotiations are likely to be a lengthy, iterative
process. Limiting recourse to dispute resolution in such an environment may actualy result in
more disputes than if there was no limit because access seekers may choose to avoid
permanently losing such a right for a particular access negotiation by triggering the dispute
resolution process.

Moreover, the QCA considers that QR’s proposed three-tiered dispute resolution process (cl
4.9) would provide a reasonable balance between the imposition of reasonable constraints upon
dispute resolution and the subsequent relatively quick access to dispute resolution if required by
either QR or the access seeker. Cl 4.9 isdiscussed in section 4.7 below.

QCA's Position
The QCA would favourably consider an Undertaking that:
extendsthe time framein paragraph 4.6(b) to 60 days,

amends paragraph 4.6(c) to reflect that QR will respond
to concerns including, where appropriate, the making of
revisonsto the indicative access proposal, within a period
of 30 days, under normal circumstances. If the required
response is more complex, QR will advise the access
seeker within 7 days of receipt of its written concerns
regarding the time required to respond, consistent with
the indicative access proposal process in paragraph
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4.4(c);

amends paragraph 4.6(c) to state, if an access seeker is
satisfied with the response received from QR, including
any revisions to the indicative access proposal, it must
notify QR of itsintent to proceed with negotiations within
60 days of receiving QR’sresponse; and

removes the time frame in paragraph 4.6(c) for the
triggering of dispute resolution.

4.7 Disputeresolution
QR’s Position

A three-tiered approach to disputes arising under the Undertaking is established: cl 4.9. Initialy
disputes are to be referred to the chief executive of the respective parties or their nominees
within seven days of the dispute notice. Failing resolution of the dispute by the chief executives
within 14 days, the dispute may be referred to an expert if both parties agree. Failing such
agreement, either party may refer the dispute to the QCA.

In the absence of manifest error, the decision of the expert shall be final and binding upon the
parties. para 4.9.3(h). If a party believes there has been a manifest error, it may refer the matter
to the QCA for adetermination. If the QCA finds that a manifest error has occurred, the parties
may agree to refer the dispute to another expert or, failing agreement, either party may refer the
dispute to the QCA. If athird-party operator does not comply with a decision of the expert, it
will not be entitled to refer the dispute to the QCA and QR will no longer be obligated to
continue access negotiations with the operator.

With respect to the proposed three-tiered approach to dispute resolution, in itsinitia submission
to the QCA’s Request for Comments Paper Queensland Rail Draft Undertaking, QR stated that
the dispute resolution process is aimed at avoiding delays in the negotiation process. It is for
this reason that disputes are referred to the Chief Executives of QR and the relevant third-party
operator in the first instance. QR asserted this does not involve unnecessary delay as there is no
obligation on parties to come to a resolution in this forum and it is only 14 days before parties
may resort to aternative dispute resolution forums.

On the issue of whether QR should be exposed to pendlties if it does not comply with an
expert’ s decison, QR stated in itsinitial submission to the QCA’s Request for Comments Paper
Queendand Rail Draft Undertaking that the statement in the Undertaking that, in the absence of
manifest error, the decision of the expert is fina and binding, is unambiguous. Neither QR nor
a third-party operator can act contrary to an expert’s decision, in the absence of error. QR’s
position is that it is ingppropriate for the Undertaking to specify penalties for a breach of the
Undertaking as the QCA Act provides an avenue for redress.

Stakeholder Comment

Submissions expressed strong views about the proposed three-tiered approach to dispute
resolution, however, there was no agreement:
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Table 18: Dispute resolution process

AMC, FreightCorp, Stanwell, RTBU - it is appropriate to have chief executive resolution in
thefirst instance.

AMC, Stanwell - provided QR’s Chief Executive understands his various roles, this should
not be insurmountable.

Stanwell - QR and third-party operators should be required to adhere to the expert’s finding,
and this should be stated in the Undertaking.

AMC - aconference of chief executives would seem appropriate as afirst step.

FreightCorp - should the access seeker believe the QR Chief Executive is not willing or
capable of entering into a bona fide process to resolve the dispute, the access seeker has
recourse to the QCA.

QMC - disputes should be referred to Network Access General Manager, in keeping with
QR’svertically integrated structure.

Toll - a separate subsidiary should be established, in which case the dispute resolution could
be referred to the Chief Executive Officer of the subsidiary (who reports to the board of the
subsidiary and in turn to the QR Board).

ARTC - the proposal to have chief executive resolution of disputes is inconsistent with the
intent of ring-fencing QR’s above and below-rail activities and could serve to undermine
industry confidence. Any disputes between Network Access and a third-party operator should
be referred to the QCA, with the QCA controlling the expert process if necessary. If this
results in too much involvement by the QCA, then the appropriate response is to make the
Undertaking more prescriptive. There is no mention of what happens in the event of a dispute
between Network Access and another QR business unit.

AMC, Toll - the Undertaking should not limit reasons for triggering a dispute.

AMC - the grounds for triggering a dispute should be left open as it is not possible to
envisage al possible grounds for a dispute at such an early stage of an access negotiation.

With respect to the issue of whether QR should be exposed to penalties for not complying with
an expert’ s decision, no consensus emerged:

Table 19: Penalties for non-compliance with Undertaking
QMC - penalties for non-compliance should be incorporated in the Undertaking.

Great Southern Railway - penalties for failure to comply with an expert’s decision should
apply to both parties.

Toll - the decision of an expert should be enforceable by court action.

AMC - in the same way third-party operators are required to adhere to the expert’s findings,
so too should QR, and this should be stated in the Undertaking.

FreightCorp, Tall - the QCA Act provides for courts to order compliance, and this should be
sufficient.

ARTC - there is no mention of how the parties may jointly select and appoint an expert — a
process which may also result in dispute. The Undertaking addresses a third-party operator’s
failure to comply with a QCA direction, but not QR’s failure to do so. The practice in many
other jurisdictions is to have a final right of appeal to a determination by the regulator (as
required by the Competition Principles Agreement).
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QCA’'s Analysis

While recognising the legitimate concerns expressed by stakeholders regarding conflict of
interest for QR’s Chief Executive, the QCA considers that QR’s proposed three-tiered approach
to dispute resolution is acceptable given that either party can refer the dispute to the QCA after
14 days. This effectively ‘short circuits the dispute resolution process by missing out the
expert resolution stage. The QCA considers the proposed time frame for Chief Executive
resolution is short enough to protect the interests of access seekers and QR.

The Draft Undertaking specifies resolution by the respective Chief Executives or their
‘nominees’. In the case of QR, the QCA considers it appropriate that, where QR utilises a
‘nominee’, it should be the person occupying the position of General Manager of Network
Access.

The QCA consdersit is unlikely that it has the power to insgst upon QR including as part of its
Undertaking a provision for penadties. Rather, it concurs with the view that the QCA Act
provides for enforcement of determinations as well as remedies for breaches of access
obligations under Division 8 of Part 5.

QCA's Position

The QCA accepts the proposed threetiered approach to dispute
resolution subject to QR specifying that, where it utilises a ‘nominee’
in the Chief Executive resolution process, that nominee be the
General Manager of Network Access.
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APPENDICES
Sheet 1 Moura and Blackwater Systems
Sheet 2 Gladstone and Auckland Point
Sheet 3 Blackwater System
Sheet 4 North Coast Line System
Sheet 5 Rockhampton yard
Sheet 6 North Coast Line System
Sheet 7 North Coast Line and Goonyella Systems
Sheet 8 North Coast Line and Newlands Systems
Sheet 9 North Coast Line and Mt Isa Line Systems
Sheet 10 Mt Isa Line System
Sheet 11 Townsville Port and North Coast Line System
Sheet 12 North Coast Line System
Sheet 13 North Coast Line and Tablelands Systems
Sheet 14 Tablelands System
Sheset 15 Centra Line— Burngrove to Winton
Sheet 16 Central West System
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CHAPTER 5. PRICING PRINCIPLES

KEY ASPECTS

Price objectives - the Undertaking should alow QR to generate sufficient revenue
to mantain its incentive to invest in its infrastructure while not distorting
competition in the above-rail market by allowing discrimination between QR’'s
above-rail groups and third-party operators on other than cost and risk grounds.

Price differentiation - a market test may be applied to al third-party operators
within defined markets to ensure they are subject to price differentiation on cost
and risk differences only.

Efficient costs - the pricing limits, based on stand alone and incrementa costs,
should only reflect those costs efficiently incurred.

Rate review - access agreements should contain a rate review provison for
instances when third-party operators can demonstrate that QR has sold a ‘like’ train
path to another operator for alower price than its own.

Costing Manual - should provide confidence in the integrity of the separation of
costs between above and below-rail activities and be a reliable source for the
evaluation of access charges. A strong audit procedure is required to improve
confidence in the cost allocation process.

Reporting - for the Undertaking to be effective, it is necessary there be aregime of
transparent financial and performance reporting in relation to the provision of
below-rail services.
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5.1

5.2

I ntroduction

In any market, prices play a centra role in co-ordinating commercia activity. The market
involving the provision of rail infrastructure by QR is no different. The pricing principles
discussed in this chapter will underpin the development of access charges which in turn will
substantially influence the evolution of the above-rail market.

The pricing principles adopted are critical to protecting QR’s legitimate business interests. For
example, if the pricing principles prevented QR from generating sufficient revenue, QR might
not have sufficient incentive to undertake new investment in, and maintenance of, its rall
infrastructure.  Under-investment in or insufficient maintenance of rail infrastructure could
ultimately impose costs on the economy as great as those from an environment where an
excessive profit is alowed to be earned by a monopoly provider. It is also important that the
pricing principles provide QR with an incentive to innovate to better meet customer needs in the
services it provides.

The pricing principles are aso important to protecting the legitimate business interests of above-
rail operators and end customers. QR’s pricing principles should not enable an excessive return
to be redlised by QR’s below-rail business. It is aso critical that access charges not distort
competition in the above-rail market, by discriminating, on other than cost grounds, between
QR’s above-rail groups and third-party operators or between different third-party operators.

The pricing principles will also influence the evolution of the above-rail market and the efficient
utilisation and expansion of the network. In a competitive market, above-rail operators will
develop rail transport solutions which take into account the access charges they will be levied.
Access charges must therefore be consistent with efficient utilisation and expansion of the rail
infrastructure.

Pricing Objectives

The Draft Undertaking establishes the following pricing objectives to underpin the development
of access charges:

the overriding objective is, over time, to achieve revenue adequacy;
by maximising the commercialy viable utilisation of the rail infrastructure;

subject to congtraints on price differentiation (which alows QR to price differentiate
subject to defined limits): ¢l 5.1.

These objectives are considered in turn.

521 Appropriateness of revenue adequacy objective

QR’s Position

QR will be entitled to earn sufficient revenue from the provision of access, including both
access charges and infrastructure payments, to achieve full recovery of reasonable costs,

including a commercia rate of return on the vaue of assets reasonably required for the long-
term sustainable provision of rail infrastructure: para 5.1.1(a).

QR's proposal is that the application of the revenue adequacy objective should enable it to earn
arevenue stream that recovers.
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all recurrent costs provided that such costs reflect ‘reasonably expected improvements in
efficiency that QR should achieve': sub-para5.1.1(b)(i); and

a risk-adjusted commercia rate of return on the vaue of all ‘assets reasonably required
for the provison of access taking account of the investments required for rail
infrastructure enhancements and asset replacement: sub-para 5.1.1(b)(ii).

In its initid submission to the QCA’s Request for Comments Paper Queendand Rail Draft
Undertaking, QR expressed wariness about the specification of ‘efficient’ costs in the
formulation of access prices. It argued that based on its past experience in investigations to
specify ‘efficient costs' for its operations, there is aways the potential to review the costs borne
by other rail organisations and assess what is ‘efficient’ without paying appropriate regard to the
environment in which QR operates.

As a result, QR proposed a ‘reasonable’ cost approach, determined within the context of the
environment in which QR is operating and providing for improvements in efficiency that might
reasonably be expected in that environment. Relevant factors to be taken into account include
railway construction, geographical characteristics, environmental characteristics, cost of inputs,
and award conditions.

QR stated inits initial submission to the QCA’s Request for Comments Paper Queendand Rail
Draft Undertaking that it does not believe there is any conflict in its pricing objectives. QR's
overriding objective is to achieve revenue adequacy, however, its actions in achieving that
objective will be constrained by its obligations with respect to pricing.

Stakeholder Comments

There was genera agreement in stakeholder submissions with the overal objective of revenue
adequacy in the setting of access charges. However, some respondents expressed concern with
the capacity of the Draft Undertaking's pricing principles to achieve the overdl objective
without undue price discrimination and cross-subsidisation between above-rail operators and
end-users.

Table 1. Reasonableness of revenue adequacy objective

Toll - the pricing objectives and proposed pricing structure operate to provide a significant
disincentive to entry by third-party operators contemplating the movement of general freight.
This is especialy the case when considering the different cost structures which an operator
faces when using rail compared to road. In addition the performance benchmark should not
be solely or principally revenue adequacy, the objective should rather be one of recovery of
incremental costs and efficient track utilisation.

FreightCorp - the principle that QR should seek sufficient revenue, over time, such that it is

able to achieve its weighted average cost of capital is accepted. However, the source of QR’s

revenue adequacy should come not only from train operators, but aso from Government,

recognising the social and economic benefits provided to the community at large from a
railway system.

Queensland Government - in general, the objectives appear reasonable, although there is
some scope for debate in relation to the various terms in the objective.

ARTC — we adopt a more open pricing approach than that proposed by QR, where reference
prices are posted and open to al parties. Our customers have readily accepted this approach
because it is transparent, openly equitable, provides certainty to the operator and is simple.
The main weakness of QR’s approach is that the access provider is not in the best position to
know that the prices being set represent the market’ s assessment of the value of a given path
(even if prices can be set so that revenue adequacy is achievable).
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AMC, FreightCorp, Queensland Government, QMC, Stanwell, Toll - an inappropriate
level of price discrimination could potentially result from the proposed pricing principles.

There appeared to be genera agreement that QR should only recover efficient costs as
determined by reference to external infrastructure management standards. Several stakeholders
believed that mechanisms need to be introduced to ensure QR achieves ongoing efficiency
improvements, which are passed on to customers.

Table 2: Appropriateness of reasonableness tests for operational and capital
efficiency

FreightCorp - prices should reflect the infrastructure required, which is not necessarily the
infrastructure available. For example, the mgjority of the track in the Brisbane metropolitan
area is provided to cater for the peak urban passenger services. Freight may not require this
level of infrastructure and should not be required to fund it through high access charges.

QMC - the utilisation of existing network assets and investment in new assets needs to be
cost effective. This requirement encompasses technical efficiency, but goes further in
requiring any new or expanded asset to generate sufficient revenue to avoid increasing the
cost of accessto existing users.

AMC, Stanwell - ‘reasonably required’ offers too much scope for alowing certain
inefficiencies under certain conditions.

AMC, Great Southern Railway, Queensland Government, QMC, Stanwell
non-commercia requirements imposed on QR by government should form part of explicit
CSO payments. This is necessary so that users of the network are not required to pay for
non-commercia objectives that the Government may choose to ask QR to provide for the
benefit of the community.

QCA’'s Analysis
There are three distinct issues that arise in the context of QR’s revenue adequacy objective:
the reasonableness of it;

whether the revenue stream that QR proposes it should be allowed to earn is consistent
with the objective; and

how conflicts between QR’s pricing objectives should be resolved.
Reasonabl eness of revenue adeguacy objective

The issue of revenue adequacy arises because a rail network exhibits significant economies of
scale and density. Pricing the use of the network on the basis of the cost that use imposes leads
to the network provider not being able to generate sufficient revenue to justify its investment in
the network (or to carry out new investment). In other words, for QR to recover its total costs, it
must set access charges for use of the network for some traffics above the additional costs that
their use of the network imposes on QR.

The QCA recognises that QR’s legitimate business interests require it to be able to pursue its
revenue adequacy objective. Consequently, the QCA accepts revenue adequacy as a legitimate
pricing objective for QR to adopt, so long as its application is pursued in a manner that
minimises distortions to commercia activity in the above-rail market.

This raises the question of the approach the Authority should take in the future if it is required
to arbitrate where QR sets an access charge for atraffic that is above the cost it imposes on the
network (including capacity) but results in that traffic being priced away from the network. Itis
arguable that the public interest would be advanced by ensuring that the rail network retains the
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traffic to avoid the adverse effects of it moving to road (congestion, pollution etc).>* However,
there is dso a significant regulatory risk involved in intervening in QR’'s commercial decision
making where:

there is no prospect of the service, or any combination of services, being required to pay
more than their stand-alone cost; and

QR’s above-rail business groups are not involved in the particular market.

Where QR operates in such a market, the limits on price differentiation discussed in section
5.1.2 below will address these concerns. However, in the rare cases where QR’'s above-rail
business groups do not compete in the market that is being served, the Authority would be most
reluctant to intervene - potentially undermining QR’s pursuit of its revenue adequacy objective -
unless it could be demonstrated that QR was acting in a way that compromised the integrity of
the above-rail market. Such a case could arise for example where it is clear that QR is quoting
access charges that could not sustain the traffic relative to its rival modes, and QR can provide
no justification for such an outcome.

The Authority would thus be reluctant to interfere where QR is able to provide an appropriate
justification because of the regulatory risks such an approach would create for QR’s below-rail
business. In particular, whilst the Authority notes that QR does not have complete information
about the capacity of usersto pay for access, it will normally be the case that a regulatory body,
such as the QCA, will be in an even worse position to make such a judgement. This emphasises
the concerns that the QCA has in becoming involved in such a dispute.

The practical application of the revenue adequacy objective is considered in the Authority’s
assessment of QR’ s proposed reference tariffs in Chapters 9 to 16.

Appropriateness of reasonableness tests for operational and capital efficiency

Competitive pressures normally impe participants in an industry to operate as efficiently as
possi ble because:

competitive pressures prevent prices including a margin to accommodate inefficiency;
and

market participants that operate more efficiently than their rivals are able to
correspondingly increase their profit.

Competitive pressures in the provision of access to QR’s network are not as strong as they
might be if it were a competitive activity. Therefore, the concept of efficiency in service
provision, both in terms of operating costs and investment in the rail infrastructure, is important
in the regulatory process. In practice, the application of any efficiency benchmark requires
account be taken of the subject organisation’s particular circumstances and operationa
environment.*

QR'’s position is ambiguous. Whilgt it could be interpreted to be consistent with QR being
assessed against efficient benchmarks for the purposes of revenue adequacy, the precise

% Whilst the Authority acknowledges these public benefits, it does not consider it appropriate that access charges increase on
account of them. Thisis because the access charges for most of QR’s traffic will be driven by the price of road transport.

% Moreover, to the extent that there is an identified gap between QR’s operations and those of benchmark organisations,
there remains the issue of the transitional path over which it is appropriate to expect the gap to be closed. This issue is
addressed in more detail in the context of the Authority’ s assessment of QR’ s proposed reference tariffs.
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meaning of ‘reasonably expected improvements in efficiency’ is unclear. The Authority
consgders it desrable that there be as little ambiguity in the Undertaking as possible.
Consequently, the Authority believes it is important that the emphasis be placed on the
efficiency of operations and the assets required to efficiently provide the relevant service.

In relation to government directions to QR, the Authority considers explicit government
infrastructure payments should be made for any formal government directives that impose non-
commercia objectives on QR.

Conflicts between pricing objectives

The QCA is concerned that the characterisation of revenue adequacy as QR’'s ‘overriding
objective’ could justify inappropriate price discrimination. It is therefore necessary to clarify
how conflicts between the pricing objectives should be resolved.

The pursuit of revenue adequacy at the expense of other objectives could serioudy distort the
evolution of the above-rail market. For example, it could allow Network Access to charge a
more efficient above-rail operator a higher access charge than a less efficient operator.

Consequently, whilst the importance of revenue as a key corporate objective is recognised, it
needs to be subject to the overriding requirement that QR does not engage in inappropriate price
differentiation (considered in more detail below) unless QR can justify the price difference. Itis
difficult to envisage a Situation where price differentiation in a particular market could be
justified over other available avenues of achieving revenue adequacy.

QCA’s Position
The Authority would favourably consder an Undertaking that:

consdered revenue adequacy in the context of efficient
operations and the efficient level of assets actually
required to providethe service; and

provided in the event there is a conflict between QR
pursuing revenue adequacy and non-discriminatory
pricing in a particular market, then the latter will prevail
unless QR can justify the price difference to the QCA.

522 Limitson Price Differentiation
QR’s Position
Limitson price differentiation

The limits to price differentiation incorporated by QR in achieving its revenue adequacy
objective, provide that, where access negotiations occur at asimilar time:

rallway operators which are competing directly to provide a specified commodity
between a specified origin and destination will be offered consistent access charges. For
the purpose of this paragraph, access charges are considered to be consistent when
differences between them only reflect differences in the costs or risks to QR of providing
access as aresult of, for example, the standard type of train service, the rollingstock used
or conditions of access: para 5.1.2(a); and
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railway operators which are not competing directly with each other, but providing train
services for a specified commodity within the same geographic system, will have access
charges determined on a consistent approach: para 5.1.2(b). However, QR does not
explain what would qualify as a‘consistent approach’.

QR argued initsinitial submission to the QCA’s Request for Comments Paper Queensland Rail
Draft Undertaking, that sub-clause 5.12 creates an obligation on QR to price consstently for
competing traffics with respect to access charges negotiated at a similar time.

Ratereviews

Access charges may vary over time. Paras 5.1.2(a) & (b) relate to access negotiations that occur
at asimilar time and do not require QR to develop access charges in a current negotiation with
regard to access charges incorporated in existing access agreements. Rather, QR will give
raillway operators the opportunity to incorporate rate review provisions in access agreements to
reflect, for example, changes in reference tariffs. para5.1.2(c).

QR argued initsinitial submission to the QCA’s Request for Comments Paper Queensland Rail
Draft Undertaking, that its willingness to allow rate review provisions in access agreements will
alow access charges negotiated at different times to remain comparable. However, QR does
not believe that it should specify a generic rate review provision.

Stakeholder Comments

All submissions expressed concern that an inappropriate level of price discrimination could
result from the proposed pricing principles. However, there was no agreement on the best way
to resolve this conflict.

Table 3: Limitson price differentiation

QMC - the Draft Undertaking provides QR with too much pricing latitude. The following
pricing principles are proposed:

transparent fully-costed CSOs for user groups incapable of paying average costs;

no price differentiation among users within the same class, for example, mines,
whether or not they are located on the samerail system;

price differentiation between different classes of users should be confined to groups
using the same assets ie user groups on the same system;

the admission of a new user should not result in an increase in a reference tariff
applying to established users;

QR should be required to identify which traffic groups on each system are deemed
unable to pay full average costs, and the access agreements relating to those services
should be discoverable; and

those agreements should only be short-term (for example, one year) to require for the
regular review of the nature and pricing of incrementally-costed traffics and to ensure
that the level of system utilisation has not changed to the disadvantage of full fare
paying users.

Great Southern Railway - the only difference in QR’s charges between competing operators
should reflect the differencesin costs to QR in providing access to them.

AMC, Stanwell - greater transparency and the provision of more detailed cost and revenue
information (that is, on a system or line section basis) may reduce QR’s ability to unfairly
price differentiate.

Queensland Government - customer differentiation is necessary to provide sufficient
flexibility to encourage maximum use of infrastructure. However, it may be useful to
incorporate a mechanism to ensure sufficient transparency for agents to assess whether an
equitable approach istaken to pricing.
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AMC, Queensland Government, Stanwell, Toll - the QR pricing model is no worse than
othersthat arein placein NSW and Western Australia.

There was no consensus on the appropriateness of the limits on price differentiation and
specificaly concerning similar traffics at different points in time.

Table 4: Consistent pricing at different times

Queensland Government - it would be appropriate for different prices to be levied at
different points in time. This is because costs to QR could well vary over time, as could
market conditions generally. It should be up to the access seeker and the marketer of the
specific commodity to ensure that overall timing of entry to the market is favourable (in terms
of transport and access costs as well as overall market conditions).

AMC - it is not appropriate for different prices to be charged for the same services at different
times. To avoid this outcome it is necessary to provide for regular pricing reviews. Findings
from these reviews should be reflected in all access prices.

Stanwell - an annua review of revenues could ensure that revenue limits for each of the
various segments of infrastructure are not exceeded. Where revenue is above its limit for a

particular segment, users could perhaps be provided with a rebate based on the share each
meets of the ‘common costs'.

Toll - the price should be the same except for differences related to verifiable cost
differentials.

Stakeholder submissions generally supported rate review provisions in access agreements.
There was some support for the Undertaking including details on the nature of the rate reviews.

Table5: Ratereviews

Toll, National Rail - the circumstances of any rate review should be identified clearly, as
should the way in which the rate review is to be conducted.

FreightCorp - the review provisionsin the Draft Undertaking are appropriate.

Queensland Government, AMC - the inclusion of rate review principles within the Draft
Undertaking would add to the transparency of the regime and reduce the monopoly power that
QR possesses. The Draft Undertaking should specify the factors that will trigger reviews.
AMC - the effects of the rate reviews should be reflected in all relevant access charges.
QCA’'s Analysis
Limitson price differentiation
QR proposes two limitations on its ability to set differentia prices.

consistent charges for directly competing services (same specified commodity between a
specified origin and destination at a similar time); and

a consistent approach to charges for the same commodity type in the same geographic
system.

QR proposes that consistent access charges will vary between operators only according to the
cost (or risk) differences. For example, cost differences may arise because trains travelling at
different speeds may consume more capacity, or because different trains could impart differing
levels of wear and tear on the track. The QCA accepts this approach.
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However, QR’s congtraint on differentia prices for directly competing services is limited to
negotiations involving a specified transport service occurring a a similar time. QR does not
provide clear guidance about the intended meaning of ‘similar time’. One interpretation is that a
similar time would be confined to a circumstance where third-party operators were competing to
perform an end user’ s freight task (that is, in an open tender situation).

QR’s commitment to levying consistent access charges may therefore apply only in relation to a
narrow range of potentially competing services. For example, QR’s current proposal would
legitimise QR levying an inconsistent access charge where two railway operators seek access at
different times, that is, one operator is a potential entrant while one is an incumbent for the same
end user). Clearly, such an outcome risks distorting the evolution of a competitive above-rail

market.

The limitation on differing access charges for railway operators that are not competing directly
(according to QR’ s test) assumes particular significance in this context. QR’s proposal provides
extensve latitude to pursue price differentiation between similar traffic types. For example, if
the ‘consistent approach’ involved achieving revenue adequacy (that is, maximum possible
access charges), QR could set higher access charges for a third-party operator than applied to its
own traffic, smply because of the third-party operator’'s more efficient practices and QR’s
assessment of its capacity to pay.*® This could be so despite the two services having identical
train operational, technical and risk characteristics and serving end-users in the same market.
Such an outcome could serioudly distort competition in the above-rail market.

Moreover, if QR’'s Undertaking was approved in its current form, the conduct would not
transgress the hindering access provisions of the QCA Act because it would be authorised under
the approved Undertaking. *’

The QCA notes that QR’s approach is markedly different to that of ARTC who has posted
prices applying for traffic on its network regardless of the commodity carried. However,
ARTC's approach is a result of commercia decisions it has made. As a regulator, the QCA’s
concerns are more narrow, focusing on ensuring that QR does not impose access charges that
exceed stand-alone cost (described below) and that it does not levy access charges that distort
competition in the above-rail market.”®

In order to avoid distorting competition in the above-rail market, the QCA believes QR's
capacity to price differentiate should be constrained by a market test. Under such atest, prices
in the same market (that is, limited by commodity, geography etc) should differ only on the
basis of identifiable costs or risks. This would extend to agreements negotiated at different
times, subject again to where QR is able to demonstrate the existence of a verifiable cost or risk
differential.

Under this approach, the Undertaking would restrict price differentiation so that all third-party
operators that serve the same markets are only subject to price differentiation because of cost or
risk differences irrespective of whether or not they are competing head-to-head for a particular
haul. This alows QR to price differentiate in access charges between markets but requires
within markets an approach where price differentials are limited to those that QR can justify on

% This is especially a concern given QR’s overriding objective is revenue adequacy. QR’s Explanatory Guide indicates that
QR will not differentiate between train services on grounds such as “the perceived ability of one end user to pay more than
another end user for reasons such as market incumbency, financia liquidity or product quality characteristics’. However,
there is no mention of whether or not superior efficiency could justify a higher access charge being levied on the more
efficient operator.

97 Refer to s104 and s125 of the QCA Act.

% There may be other concerns, such as to ensure that the negotiation process is not unnecessarily impeded by the range of
access charges that fall within the floor and ceiling limits.
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a causa basis. Examples of causaly based departures could include a higher (lower) access
charge to reflect:

greater (less) maintenance being required for the track because of a particular third-party
operator’s operational configuration;

greater (less) capacity being consumed. This could be due to many factors, including the
interaction of the requirements train’s speed, acceleration or priority with those currently
on the network;

a higher risk being associated with a particular third-party operator; or
differences in the cost in the provision of rail infrastructure emerging over time.

The QCA considers that QR should bear the onus of justifying any causally based departure for
access charges in the same market.

Pricing arrangements for third-party access in telecommunications markets have been smplified
by the assumption of a limited number of defined markets. The benefit of this approach is that
it reduces the risk of disputes emerging about market definition, athough it does potentialy
limit QR’'s capacity to price differentiate. The Authority is attracted to an approach which
expressly limits the number of markets for the purpose of establishing access charges with the
onus on QQR; to judtify the inclusion of additional markets. Examples of these markets are likely
to include:

coal traffic;

minerals traffics;

grain traffics,

other bulk products;

long distance passenger traffics, and

intermodal traffics.
The application of this approach would not prevent pricing distinctions within a market on
account of service differences. For example, alivestock train which received priority would be
required to pay a higher access charge than an intermodal train with alower level of priority.
However, where numerous above-rail operators, with identica characteristics, are seeking
access to mutually exclusive paths (as opposed to mutually exclusive traffic) then pricing
objectives should alow for prices to vary to ensure that the capacity entitlement is allocated in
accordance with maximum value.*®
The cost and revenue information to be provided to market participants during the negotiation
process is addressed in Chapter 4. The disaggregation of financial reports for users is discussed

in section 5.4 of this chapter. The alocation of costs (including overhead) to users in the coal
system is discussed in Chapter 12.

% The Authority intends reviewing these markets with QR after the release of the Draft Decision.
100 Thjs matter is discussed in Chapter 6.
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Ratereview

The duration of access agreements will often exceed a five year period. Given the long time
horizon, issues arise concerning the alocation of risk between the parties for changes in cost or
market conditions that emerge during the term of the agreement.

For example, one means of reflecting the alocation of risk for the supplier is to pass on changes
in certain costs to the customer. This can be achieved either automatically, for specified costs,
or by means of a rate review, for costs or other factors that might not be known with clarity at
the time the contract commences. A significant risk for above-rail operators is that a competitor
serving the same end market could gain access to QR’s network for a lower access charge than
appliesto its own services, where there is no causal basis for the discount.

QR’s Draft Undertaking proposes that third-party operators be given an opportunity to
incorporate rate review provisions in access agreements, but does not specify how this might be
done other than to provide, as an example, a change in reference tariff, as being a basis for the
rate review applying. Therefore, the Draft Undertaking provides no right for a third-party
operator to require arate review as part of its access agreement.

The QCA agrees with QR that rate reviews should be available to those that seek it on account
of changes in reference tariffs, and that QR should be entitled to insist that any such review
must be symmetrical, that is, rate increases being passed on as well as rate decreases. The
Authority considers that the Undertaking should provide greater clarity as to the circumstances
in which third-party operators should be able to insist upon rate review arrangements being
contained in access agreements.

In considering the circumstances in which it is reasonable that third-party operators should be
able to insist on a review of their access charges, the limits on price differentiation discussed
above are relevant — QR should not increase access charges to operators in the same market
without a cost or risk justification. Conversely, if QR reduces access charges in a market
without a cost or risk justification it could distort above-rail competition.

Another rail manager (ARTC) has addressed this concern in its standard access agreement
which provides operators with a right to have access charges reviewed if they are able to
demongtrate that ARTC has sold a ‘like train path’ to another operator for a lower price than
appliesto the operator. Such a provision could usefully be applied in the Queendand context.

ARTC's approach to rate reviews is based on matters such as location, duration, quality of train
paths, nature of the train consist etc, but does not extend to the market being served by the
operators™® The QCA recognises that QR distinguishes between markets served for pricing
purposes in its Draft Undertaking (even if this may be limited in the future to defined markets).
From a regulatory perspective, the QCA considers it ingppropriate that QR’s ability to price
differentiate between markets be undermined by an inconsistent approach to rate reviews.
Accordingly, any consideration of like train paths in rate reviews would have to have regard to
the end market being served.

Clearly, it is possible that access charges for two operators serving in the same market could
change over time where there exists a causa basis for the departure. Nevertheless, the QCA
considers access seekers should be entitled to require a rate review mechanism be incorporated
in access agreements for access charges in the same market where reference tariffs do not apply.
Under such a mechanism, which, subject to negotiation between the parties, might involve
referral of the issue to an expert for resolution, the third-party operator would bear the onus of

101 This is because ARTC does not distinguish end-user markets for the purpose of setting access charges.
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establishing a different access charge applied to a like train path and, once established, QR
would bear the onus of justifying the difference.

The rate review mechanism would preclude QR charging a different access charge for a
different operator in the same end market unless it could demonstrate an underlying cost or risk
rationale for the difference. Examples of such a justification could be a difference in the cost in

the provision of the rail infrastructure has emerged or because of the cost or risk factors specific

to an operator. The rate review provison would alow recourse to dispute resolution as
provided in the access agreement.

The other issues associated with rate reviews for material changes in cost are addressed in the
discussion of Schedule E in Chapter 8.

QCA’s Position
The Authority would favourably consider an Undertaking that:

made price differentiation subject to a market test in
which all third-party operators within defined markets
would be subject to price differentiation on cost and risk
differences only (whether or not they are competing head-
to-head) with QR bearing the onus of justifying price
differences;, and

gave third-party operators the option of rate review
provisions in access agreements if an operator is able to
demonstrate that QR has sold a like train path to another
operator for alower pricethan appliesto that operator.

523 Rail Infrastructure Utilisation
QR’'s Position

QR will be entitled to establish access charges with different levels of contribution to common
costs for railway operators serving different markets to maximise the commercialy viable use
of capacity, while meeting, in aggregate, the common costs of providing the rail infrastructure:
para’5.1.3(a).

Capacity will be alocated in accordance with cl 6.3. Capacity will be augmented where QR
reasonably considers that the achievable access revenues are sufficient to commercialy justify
the required expenditure: para 5.1.3(b).

Where multiple access seekers are competing for capacity on a capacity constrained part of its
network, QR reserves the right to nominate the highest access charge it is likely to achieve from
potential access seekers. That is, the charge which incorporates the highest contribution to
common costs: para 5.1.3(C).

In this context, QR reserves the right to assign infrastructure payments in accordance with the
terms of the contract under which they are provided. For example, where infrastructure
payments or CSOs are paid by the Government, conditional upon the benefit of those payments
being available only for train services serving a specified market, the access charge assessable
in respect of these train services should take into account the proportion of the payments
directly related to those train services: para 5.1.3(d).
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Stakeholder Comments

A range of views emerged in the submissions in response to the QCA's Request for Comments
Paper Queendand Rail Draft Undertaking.

Table6: CSO’sand utilisation of rail infrastructure

Queensland Government - the contract between the Government and QR regarding
infrastructure payments will specify that payments will not be directly available for train
services.

National Rail - CSO payments should only be made to the access provider and not to
above-rail operators, so that subsidies are available to meet the cost of infrastructure provision
regardless of what operator is providing the train service.

QM C - the Draft Undertaking correctly intends to attribute CSOs to the bel ow-rail provider.

Stanwell, AMC - QR should comply with the principle of competitive neutrality in
attributing infrastructure payments to train services, particularly where there is excess
capacity.

FreightCorp - it is the government’s prerogative to allocate payments in a manner it believes
appropriate, which may not necessarily be consistent with the achievement of competitive
neutrality.

RTBU - the QCA is misusing the concept of competitive neutrality by suggesting that it can
be applied to the attribution of infrastructure payments.

QCA’'s Analysis

QR’s commitment to expand the capacity of the network is subject to where QR reasonably
considers that access revenues are sufficient to commercialy justify the required expenditure.
This will occur in the context of its past investment in the network being largely sunk.
Consequently, the commercia justification for the expansion of the network should focus on the
net additiona revenue expected to be earned. In other words, the recovery of historic
investment should not be a relevant consideration in the context of QR’s decision regarding
whether or not to expand the network. It would be desirable if this could be clarified in the
Undertaking.

The adlocation of capacity in capacity constrained parts of the network is considered in
Chapter 6.

Under the Government Owned Corporations Act 1993, the Government may require QR to
perform certain activities that would not be undertaken on a commercial basis through
community service obligation (CSO) payments. Infrastructure payments for the maintenance of
low volume infrastructure is an example of a CSO.**

The QCA notes the Queendand Government’ s advice that the contract between the Government
and QR regarding infrastructure payments will specify that payments will not be directly
available for train services. Although it would appear that some of the concerns raised by
stakeholders will not arise in practice, the method of achieving the intended socia objectives is
amatter for the Government, not the QCA.

102 ©S0s paid to QR for the provision of above-rail services are not relevant to the Authority’s consideration of the Draft
Undertaking, although they could be the subject of a competitive neutrality complaint.
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QCA’s Position

The Authority would favourably consider an Undertaking that
clarified the basis upon which QR would expand the network such
that the assessment of the commercial justification for expansions of
the network should focus on the net additional revenue expected to be
earned.

5.3 Pricing Limits
QR’'s Position

Pricing limits will be applied in respect of the following elements for every individua train
service (and combination of train services) and will ensure that cross-subsidisation is avoided:

a lower bound defined by its (their) incremental costs — which should include both the
physical costs imposed (that is, maintenance) and the opportunity cost of the capacity
utilised by that user; and

an upper bound defined as its (their) expected stand-alone cost, being the cost QR would
incur if the train service (combination of train services) was the only train service
(combination of train services) provided with access: sub-paras 5.2.2(a) and 5.2.3(a).

Where it is necessary to assess whether access charges are consistent with the upper limit, a
revenue limit will be established for both the individua train service and for identified train
service groups (thisis discussed below): sub-paras 5.2.2(b) and 5.2.3(b).

The constrained market pricing method allows QR to establish access charges that vary
significantly between the bounds established by the floor and ceiling prices. However, QR has
argued that sufficient constraint exists on its ability to inappropriately price discrimination, as
the Draft Undertaking requires that different railway operators competing to provide the same
specified transport service be offered ‘ consistent access charges' that is, charges that differ from
each other (for a comparable service) only on the basis of cost or risk differences®

QR is strongly of the view that the constrained market pricing approach will provide the most
efficient pricing outcomes. QR aso contends the provision of different service levels to
competing operators should be reflected in their respective access charges (for example,
different levels of priority). The genera level of cost recovery from a particular market segment
will be driven by the ability of operators competing in that market segment to contribute to
common costs, but within a given market segment, access charges will vary in relation to the
service level provided.

Stakeholder Comments

The magority of submissions in response to the QCA’s Request for Comments Paper
Queendand Rail Draft Undertaking, argued that the proposed pricing objectives provide QR
with excessive pricing latitude.

103 The limitations of this proposal have been discussed above.
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Table7: Appropriateness of upper and lower pricing limits

Stanwell, AMC - the Draft Undertaking does not provide any indication as to the
methodology and factors to be used by QR in determining an access charge and gives it a
discretion that is too wide. In addition, the pricing methodology fails to adequately address
the downstream market conditions in which third-party operators will compete.

Stanwell - the Draft Undertaking provides QR with a very broad range in which to negotiate
prices varying from incremental or marginal cost to the full stand-alone cost. While this
approach is intended to allow economically efficient pricing, QR’s ability to assess capacity
to pay for each user within each group of train services is doubted.

FreightCorp - under the proposed pricing principles, a situation may arise where
improvements in train operating efficiencies may not lead to a lower access charge. Further,
in effect, the Draft Undertaking puts in place a ‘mezzanine' level, such that revenue from all
operators over a group of line sections must cover the costs of those line sections. The
purpose of the mezzanine mechanism is to transfer the revenue and volume risk from the
infrastructure owner to the train operator(s) using the network. If traffic disappears from the
network, QR would appear to be entitled to increase access charges for the remaining traffics.
Thisisinappropriate, the volume risk most appropriately belongs to the infrastructure owner.

Queensland Government - there is scope for further detail to be provided in the Draft
Undertaking regarding the manner by which QR will determine prices.

RTBU - the Draft Undertaking does not provide QR with excessive pricing latitude. The
QCA should alow QR to implement a commercial mechanism as set out in the Competition
Principles Agreement, rather than attempting to dictate an administered processto QR.

FreightCorp - the Undertaking alows for both individual and combinations of train service
price limits. For both, the stand-alone cost of providing the infrastructure service is the test.
A similar pricing policy in NSW has shown that the individua pricing limit can be used, in
certain circumstances, to grossly skew the charges to a particular traffic while still meeting the
group limits. Prices should be limited to paying:

the genuine incremental costs from usage of the railway, assuming the railway as it
existsisin place in perpetuity;

apremium for priority (and other service quality elements) and;

an average share of fixed (common) costs.

Where traffics are unable to pay this level of access price, government should provide bel ow-
rail CSOs to support the difference.

Table 8: Cross-subsidisation

AMC, Stanwell - a situation where one individual train service was meeting all the common
costs and several other train services using the same infrastructure were simply meeting their
incremental costs, would be an undesirable outcome even though no cross-subsidies as
defined by QR are involved.

QMC - the Draft Undertaking should:

espouse the principle of user-pays access pricing;

contain sufficiently precise definitions of costs, and sufficient information on the
attribution of those costs to different categories of users, to demonstrate compliance
with the user-pays principle; and

provide for disclosure of CSO payments for the provision of access to traffic that is
unable to fully cover its costs, as well as the basis on which the amounts were
caculated.

Queensland Government - it may be possible for a cross-subsidy to exist if the network is
not sufficiently disaggregated for costing and charging purposes. Both avoidable and fixed
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costs may be misallocated and cross subsidies could occur between train services on separate
sections of track.

ARTC - whilst the approach proposed by QR to the pricing of rail access is appropriate, it
need not be applied to each and every section that makes up a route, so long as no other
serviceis affected adversely.

Table9: Attribution of common costsfor identifying cross subsidies

Queendland Government, Toll, AMC, Stanwell - common costs should be related as
specifically as possible, that is, to individual sections of rail infrastructure, in determining the
ceiling level for access charges.

Stanwell - common costs should incorporate head office costs allocated to the relevant
sections of infrastructure involved.

QMC - QR’s overheads should not be excluded from the meaning of common costs. To the
extent that they may be, as a result of the potential effect of restricting the definition of
common costs to ‘transport infrastructure’, then that nexus should be broken. Also, common
costs should be alocated on a genuine user-pays basis, that is, in accordance with users
relative demands wherever possible, and resort to crude measures like tonne or passenger
kilometres should be minimised.

RTBU - QR’'s aggregated annual accounts are a sufficient basis on which to achieve a
commercial outcome with respect to access negotiations.

There was a preference amongst stakeholders that the Draft Undertaking should set out the
methodology that is to be used in determining access charges.

Table 10: Requirement for a more prescriptive pricing approach

FreightCorp - there is too much scope for QR to make subjective assessments of the prices it
can extract from end users of rail infrastructure via third-party operators. It is possible to
arrive at a reasonable price for infrastructure services under estimates of future usage from a
reasonably prescriptive approach. However those prices should not be allowed to adjust
upwards in the case that traffic reduces (either through loss of business or efficiency).

Queensland Government - a more prescriptive pricing methodology could prove
advantageous to the acceptance of the regime. However, there is a risk that such a
methodology could introduce undesirable rigidities and loss of efficiency in pricing and
infrastructure use. Overall, clearly defined pricing principles and key parameters support a
flexible application of those principles.

AMC - amore prescriptive pricing methodology is necessary because the gains in economic
efficiency from the proposed discriminatory pricing would not materialise because of QR’s
inability to determine the price elasticities (that is, capacity to pay of operators and or end-
users).

Stanwell - if the pricing methodology proposed in the Draft Undertaking is retained, in order
that pricing decisions are not ad hoc and to provide a suitable negotiating environment, it is
critical that the Draft Undertaking define the methodologies to be used in determining
capacity to pay.

Toll - the publication of reference tariffsis not sufficient and the Draft Undertaking should set
out, together with reference tariffs, the methodology which isto be used in determining access
charges.

QMC - supports a prescriptive pricing approach for coal and mineral access.
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Table 11: Charging on the basis of opportunity cost as part of incremental cost

FreightCorp - to the extent that a train service imposes costs on other users of the system,
either directly or through indirect means by denying another train the opportunity of using
that capacity, thetrain should, at least, be charged those costs.

Stanwell - in economic terms, opportunity costs are included in incremental cost.

ARTC - such an inclusion will add further complexity to the process, reducing transparency,
and it may also result in new entrants paying a higher charge than incumbents, thereby
discouraging entry.

QCA’'s Analysis
Definition of cross-subsidies

For a cross-subsidy to arise, it is necessary to demonstrate that a user or cluster of users
contributes less than their incrementa cost and that another user or cluster of users pays more
than their stand-alone cost. The prospect of users being required to pay more than the stand-
alone cost that they impose on the system is most likely to arise on the coal systems, where
protection will be provided by the reference tariffs. The Authority’ s assessment of incremental
cost and stand-alone cost (including cost alocation issues) is discussed below and applied in the
context of its assessment of the Authority’s assessment of QR'’s proposed reference tariff for the
coal systems.

Whilst the QCA accepts QR’s proposed prohibition on cross-subsidisation, the key issue relates
to the price limits that underpin this test and the circumstances in which QR is able to price
differentially.

The appropriateness of pricing limits

Rail infrastructure and its associated below-rail services exhibit economies of scale and density
arising from the large fixed (and sunk) costs associated with investment in rail infrastructure. In
this environment, and in the absence of congestion, additional users impose few additional costs
on the network. Consequently, increasing traffic volumes enable costs to be spread over the
greater volume of traffic, reducing average costs. In this situation, setting access charges on the
basis of recovering the cost of providing an additional service would prevent QR from breaking
even, as fixed costs would not be recovered.

In order to recover total costs, it is therefore necessary that the network provider set charges for

a least some traffics above their incremental cost. The challenge is then to achieve such an
outcome without pricing away traffic that at least meets its incremental cost. In order to address
this problem, QR is proposing to adopt what is known as a constrained market pricing or a
‘floor/ceiling’ approach to the setting of access prices.

The pricing ceiling would be set so as to avoid QR earning excessive returns while the
minimum (floor) price would ensure traffics recover at least their incremental cost. The main
restriction on pricing within these bands involves the limitations on price differentiation,
discussed above. This pricing freedom is intended to facilitate QR achieving revenue adequacy
by charging different consumers and different products (such as grain and cod) different access
charges based on QR’s assessment of their capacity to pay. The appropriateness of the
proposed ceiling (stand-alone cost) and floor (incremental cost) bounds will be considered in
turn.

Stand-alone cost - QR defines stand-aone cost (SAC) as those costs that QR would incur if the
relevant train service or combination of train services (as appropriate) was the only train service
or group of train services provided access by QR. In practice, the below-rail services provided
by QR most likely to be subjected to the SAC test are those comprising the four major coal
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systems (Newlands, Goonyella, Blackwater and Moura). The QCA is concerned that the QR
definition involves theoretical and practical limitations.

In theory, an access charge calculated according to the SAC methodology represents the
maximum amount an efficient entrant access provider could charge a user (or any combination
of users) without diversion of traffic to a hypothetical competing service that was configured to
accommodate that traffic as efficiently as possible. That is, SACs are those costs that the
hypothetical efficient network provider would incur if it were to enter the market by recreating
infrastructure and assets to provide the services delivered by QR.***

However, the Draft Undertaking refers to the costs that QR would incur if the relevant train
service (or combination of train services) was the service(s) provided access by QR in isolation.
QR’s definition refers to the costs incurred by QR itsdlf rather than an efficient entrant. The
application of this test is considered as part of the Authority’s assessment of QR’s reference
tariffs.

The mogt significant practical concern arises from the application of the SAC test in networks
that carry a range of different traffics. For example, in the Blackwater system, complexities
arise because track standard is dictated by traffics other than coal (complicating the assessment
of stand aone maintenance costs). In addition, different train services consume differing
amounts of capacity. Accordingly, on a system where there is a significant mix of traffics, the
assessment of SAC is complex. A detailed assessment of SAC in the context of the reference
tariffs for these servicesis contained in Chapter 12.

As an additional protection to users, QR proposes access revenue would fall below a specific

limit on designated systems, calculated pursuant to a formula outlined in the Undertaking. QR

proposes this limit apply for train services operating on the Central Queendand cod systems
(individually and collectively) and the Mt Isa system.’®® The QCA accepts that the QR's other

systems are unlikely to recover revenue in excess of their stand-alone cost, but considers such a
revenue limit should apply to each system and to the system as awhole.

Incremental cost - the definition and measurement of incremental cost for a rail network is
complex. For example, on lightly trafficked lines, a significant cost is incurred in simply
keeping the track in operation. In addition, the incremental cost for a range of services would
normally exceed the sum of incremental costs of the individual services comprising that range.

The QCA'’s analysis suggests that rail infrastructure costs generally can be attributed to a system
reasonably effectively. In other words, the ‘jointness that exists in the provision of rail
infrastructure manifests itself principally at the system level. Within a system, it is not feasible
to unambiguoudly assign costs to particular traffics or train services, other than:

incremental maintenance and capacity costs associated with changes in volume and the
level of service and the costs associated with train control; and

104 1n the United Kingdom and the United States of America, the stand-alone cost concept is used in rate assessment
processes. While the Surface Transportation Board in the US recognises that a stand-alone facility would, in reality, seldom
be constructed, they contend that by identifying the costs that would be incurred if it were, an appropriate rate cap can be
determined. “In thisway, railroads functioning in a non-competitive market will be required to price as if aternatives to their
services were available. That is, their rates will be judged against simulated competitive prices’. However, the ‘bypass
approach israrely used to estimate stand-alone costs, because of the practical difficulties involved in estimating the costs of
aternative routes, track type etc. Consequently, an allocation approach has been adopted in New South Wales and Western
Australiafor the quantification of stand-alone costs.

195 These services are listed in Schedule F.
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the asset-related costs that could be avoided if particular sections of track were not
required.

Therefore, common costs are generally only able to be identified at the system level.
QR'’s definition of incremental costs comprises two elements:

maintenance and operational costs that would not be incurred if the relevant train service
or group of train services did not operate. The QCA’s preliminary assessment of these
costs is contained in working paper 2; and

capital costs associated with the cost of providing paths. The number of paths consumed
by a particular train service or group of train services depends on the interaction between
the operational parameters of the affected services (for example, priority, sectiond
running time, etc). The QCA’s preliminary assessment of the approach to quantify these

costs (including quantification for the magjor coa systems) is contained in working paper
3.106

QR’s definition excludes some of the costs a train service imposes on the network such as:*’

disruption costs — an additional train service is likely to increase transit times for existing

train services operating on a system;**®

opportunity costs — where the train services prevent other revenue being earned by the
network provider.

In addition, QR’s definition recognises only those costs QR would actualy avoid if a train
service did not operate but overlooks any additiona cost that would be avoided by an efficient
rail provider.'*”

Moreover, as incrementa cost is a function of the services being assessed, the incremental cost
of a group of train services could generaly be expected to exceed the sum of the incremental

196 1t js possible to apply a short-term or along-term approach to the assessment of the cost of an additional train path. Short-
run marginal capacity costs are less if capacity is not constrained. However, if capacity is constrained, the short-run marginal
cost of a path is the compensation an existing user requires in order to forego its entitlement. Where this amount is lower
than the cost of creating additional paths (as may be the case for traffics the subject of vigorous intermodal competition) then
it is appropriate to assess this incremental cost on a short-run basis. In practice, where the short-run is used for assessing
incremental capacity costs, secondary trading as defined in Chapter 6 will be important to producing an outcome where
capacity is efficiently alocated.

197 |n theory, a network provider could derive a benefit from the use of its network beyond the monetary payment it receives
for the service. For the purposes of assessing these benefits, the Authority does not consider it appropriate for Network
Access to consider the revenue its above-rail business groups receive from the use of its rollingstock because doing so would
distort the above-rail market. The non-financial benefits of traffics that do not cover incremental cost and have little future
prospect of doing so are unlikely to be significant even allowing for CSO funding.

198 The inclusion of congestion costs in access charges would mean that the costs of disruption would be borne by those users
imposing the costs. With several operators on a route, delays caused by one third-party operator, for example from broken
down trains or simply from increased capacity utilisation impacting upon cycle-times, can affect other operators’ services.
Within an efficient system of access charges, congestion charges should therefore reflect the cost of delays caused to other
operator’s services, that is, train operators should face the full cost they impose on the network including the costs imposed
on other above-rail operators. However, the QCA recognises the unanimous view of stakeholders expressed at the working
group meeting that it would be premature to implement congestion pricing in the current environment.

199 This tendency is exacerbated as the number of train services under consideration increases, so does common costs that are
able to be attributed to that group, especially when the group includes all train services operating on a system. An efficient
organisation would be able to lower its costs more than an inefficient organisation as the number of train services avoided
increases and in theory, incremental cost should focus on the former rather than the latter.
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costs of the individua services comprising that group. Consequently, the withdrawal of atrain
service may adversely affect the recovery of incremental cost for a group of train services.

In generd, the incremental cost of an individua train service will consist mainly of avoidable
maintenance charges and possibly incremental capacity charges. For relatively low tonnage
levels, these avoided costs will be small (unless that train service prevents others operating that
are willing to pay higher access charges or otherwise imposes capacity-related costs on other
USers).

The Authority notes the Queendand Government’s policy that QR’s unprofitable lines remain
open and that indeed the Government has ensured this outcome through CSO arrangements with
QR. In such a case, the cost relationships are such that there is a level of traffic that will not
require maintenance beyond that which is necessary to keep the line open, so that the
incremental maintenance cost of additional traffic will be zero. At dightly higher tonnage
levels, the maintenance costs tend towards a linear function (in that they tend to vary directly
with incremental traffic). Traffic on lightly trafficked lines is unlikely to cause additional cost
in terms of capacity, disruption etc.

Accordingly, where Government has required that such lines remain in operation, and the
common costs associated with the system would largely be incurred irrespective of traffic
levels, an approach which requires individual traffics cover incremental costs provides a
reasonable working basis against which to assess cross subsidisation. In other words, where
Government policy requires that lines remain open, the Authority considers there would be little
difference between the sum of the incrementa costs of train services operating on aline and the
incremental cost of the line itself.

In practice therefore the QCA proposes that the appropriateness of access charges should not
focus on incremental cost but rather on the relativities with other charges pertaining to the
relevant market so long as no traffic or combination of traffics is required to pay more than its
stand-alone cost. This means that the pricing limits should be considered in the context of the
limits on price differentiation discussed in section 5.1.2 above.

The QCA accepts that it would be inappropriate for access charges to depart from the limits on
price differentiation because of non-recovery of incremental cost for a group of train services.
In other words, it would be inappropriate for QR to increase access charges to a ‘ mezzanine
level on account of the withdrawa of train services on a system where the Government
contracts with QR to keep that rail line in operation. **°

In such an environment, individual train services that cover their incremental cost are very
unlikely to result in QR not recovering the incremental cost caused by a group of train services.
An exception may arise where substantial damage is caused to the track by natura causes, for
example, flood, where it may be unreasonable to insist on QR meeting a substantia capital cost
where no other party is prepared to remedy the situation.

The practical importance of this issue arises in the context of conduct in accordance with an
approved Undertaking being deemed to comply with the hindering access prohibitions
contained in the QCA Act. The QCA considers that in order to gain protection from a breach of
this provision:

119 | ndeed, the prospect of an additional charge being levied could itself inhibit above-rail competition.
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QR should observe the limits on price differentiation described in section 5.1.2 above
irrespective of whether the resulting access charges cover the incremental cost of the
individual train service; and

QR must not allocate capacity in away that could hinder access.
Requirement for a more prescriptive pricing approach

As QR’s proposed approach only establishes floor and ceiling limits, it creates uncertainty for
access seekers in access negotiations, which could undermine the integrity of the emerging
above-rail market. The additional constraints on QR’s capacity to differentially price for access
do not of themselves satisfy these concerns as QR’'s access charges will not be publicly
available (except in relation to access for coa transportation).

The QCA is concerned that attempting at this stage to prescribe a methodology for the
determination of access charges could prove to be counterproductive. The issue in the affected
markets will normally involve an assessment of access charges in an environment where
intermoda competition exists. In such a case, subject to the stand-alone cost ceiling, the QCA
is attracted to the approach adopted for the AustralAsia Railway Project which proposes to use a
Competitive Imputation Pricing Rule (which is an application of the Efficient Component
Pricing Rule) in establishing access charges. The concept underpinning this approach is that
access charges are effectively capped by competing transport modes (for example, road, sea and
air). Consequently, the price charged is limited by the price of these competitors, in much the
same way as a conventional market operates.

This pricing approach is given by:
AP =CRLPsg - ICar
where:
AP is the competitive imputation access price;

CRLP,g is the competitive rail line-haul price, defined as the maximum competitive
price (above and below-rail) that the access provider could charge for the transport of a
commodity between two points; and

ICar isthe incremental cost of the above-rail service provided by the current operator.

In assessing the incremental cost of the above-rail service provided by the current operator,
regard would need to be had to the duration of the service and the capital cost associated with
the provision of rollingstock.

However, this rule is clearly difficult to apply in practice because a prospective third-party
operator will have no ability to question an access charge based on this rule except by pursuing
arbitration. This is because the incremental cost of QR’s above-rail operations for a particular
traffic will be confidential to QR. Further complicating the assessment of incrementa cost of
QR's above-rail operator is that the fina price for the service is likely to involve a complex
amalgam of products (warehousing, logistics etc). Moreover, it is difficult to assess the ‘cost’
of establishing acommercial relationship with a customer.

The cost and delay associated with this option may be sufficient to discourage potential third-
party operators seeking access in the first place. Such an outcome would clearly be inimica to
the emergence of the above-rail market. The QCA is therefore conscious of the desirability of
developing reference tariffs for those traffics that are likely to attract significant levels of
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interest from third-party operators. These reference tariffs would however be heavily
influenced by the application of the Competitive Imputation Pricing Rule.

In summary, the QCA is mindful that the key considerations in the setting of access charges for
traffics other than the major coa systems are likely to focus on:

incremental maintenance and capacity costs (providing the floor); and

the difference between QR’s current haulage rates and its avoidable above-rail costs as
this difference will be critical to assessing QR’s interna access charges, which in turn
will be relevant for third-party operators serving the same market. This will be important
because the limitations on price differentiation require that there be no differentiation on
access charges for the same market, subject to cost and risk considerations. The concerns
associated with the practical and efficacious implementation of the Competitive
Imputation Pricing Rule suggest that there may be merit in the Authority setting access
charges for relatively homogenous traffics via the reference tariff mechanism. This is
considered below.

QCA'’s Position
The Authority would favourably consider an Undertaking that:

amended the stand-alone cost definition, and accordingly
the method for calculating stand-alone costs, to those
costs which would be incurred by an efficient network
provider;

obliged QR to observe the limits on price differentiation
irrespective of whether the resulting access charges cover
theincremental cost of theindividual train service; and

amended the incremental cost definition to reflect the
costs that would be avoided by an efficient network
provider.

5.4 Referencetariffs

To address the large range between the price floor and price ceiling under the constrained
market pricing approach, QR proposed to develop and have approved by the QCA, reference
tariffs for certain types of train services. Reference tariffs are aimed at promoting access price
transparency and providing confidence to above-rail operators that access charges are being set
at areasonable level.

This section of the chapter has only addressed the issue of reference tariffs further to those QR
has proposed for its Central Queendand coa systems in Schedule G of the Draft Undertaking.
Chapters 9 to 16 of the Draft Decision discuss matters raised by Schedule G.

QR’'s Position
Reference tariffs for other types of train services will be developed as and when QR and the

QCA agree them to be necessary, taking into account the level of demand for access for that
type of train service by third-party operators. QR will submit a draft amending undertaking
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varying Schedule G to identify the manner in which reference tariffs will apply to these train
services within one month of agreeing to develop the additional reference tariffs. para 5.1.3(f).

Where Schedule E is varied in accordance with para 5.1.3(f), QR will submit to the QCA
reference tariffs for the types of train services added to Schedule E within 3 months of the QCA
accepting the draft amending undertaking. In considering whether to endorse a reference tariff
the QCA must be satisfied that the reference tariff is consistent with the principles established in
Part 5 of the Undertaking: para 5.1.3(g).

Stakeholder Comments

A range of views was expressed as to whether reference tariffs ought to be developed for
services beyond those specified in the Draft Undertaking.

Table 12: Further referencetariffs

Great Southern Railway - a passenger reference tariff is unlikely to be useful.

AMC, QMC, FreightCorp - reference tariffs could be developed for various parts of the
North Coast line and/or Mt Isaline.

Stanwell - the same arrangements should apply for reference tariffs for domestic and export
coal.

Toll - reference tariffs should not become a method of entrenching commodity surcharges in
relation to the transport of particular products or commodities. There is no economic or
practical reason for setting commodity specific reference tariffs in the way proposed. We
have encountered significant difficulties because QR has sought to impose a surcharge on the
movement of certain commodities. This generally corresponded with significant contracts
held by QR’s above-rail business units.

Queensland Government - prospective third-party operators will identify other services
warranting reference tariffs.

QCA Analysis

The QCA envisages that reference tariffs for coa traffic will provide increased pricing
transparency that will facilitate negotiation by providing a benchmark against which third-party
operators can assess the reasonableness of QR’s proposed access charges.

There remains however the issue as to whether additional reference tariffs should be devel oped
for other train services. In this regard, the establishment of further reference tariffs represents a
form of price regulation of QR’s below-rail business that could arise even though it produces
access charges that do not exceed the stand-alone cost test in respect of the subject services.

The Authority considers that the key consideration in the development of further reference
tariffs is whether the benefit to the competitiveness of the above-rail market from increased
pricing transparency for a relatively homogenous set of train services judtifies the intrusion into
QR’s operational autonomy.

The potentia benefits of this increased price transparency include the time and effort required to
negotiate access to relevant services being substantially reduced through the availability of
reference tariffs. It is conceivable that, in the absence of reference tariffs, the transaction costs
associated with negotiating access charges (including costs arising from delay) could be so high
that a distortion is introduced into the above-rail market.

217



Queendand Competition Authority Chapter 5—Pricing Principles

5.5

Another benefit isthat if QR levies access charges for its above-rail operator in accordance with
an approved reference tariff, it is very unlikely to be in breach of the hindering access
provisions of the QCA Act.

The QCA considers that reference tariffs ought to be established for the services most likely to
attract interest from third-party operators. It is expected that these services could include™**

traffic on the Mt Isaline; and
intermodal traffic on the North Coast line.

To ensure that the integrity of the above-raill market is not compromised, the Authority
considers it should reserve the right to require QR to submit additional reference tariffs (that is
for services other than those contained in Schedule G) for defined below-rail services. The
QCA should be able to request the submission of reference tariffs during the course of the
regulatory period (that is whilst an approved undertaking remains in place). QR should submit
reference tariffs within 3 months of a request from the QCA. QR should aso be obliged to
provide any information the QCA requiresin order to assess the reference tariffs QR submits. If
QR does not submit reference tariffs within the time requested by QR, then the QCA should be
able to determine the relevant charges to apply.

QCA'’s Position

The Authority would favourably consider an Undertaking that
required QR to submit referencetariffsfor other serviceswithin three
months of being required to do so by the QCA and obliged QR to
comply with any request from the QCA for information to enable the
QCA to assessthosereference tariffs.

Cost allocation

The Draft Undertaking proposed that QR would submit a Cost Allocation Manua (Manual) to
the QCA following finalisation of the Undertaking: para’5.5(a). However, on the request of the
QCA, QR submitted a Manua for consideration in December 1999. The QCA released a
Request for Comments Paper QR's Draft Undertaking — Costing Manual, discussing the draft
Manual and seeking responses from interested stakeholders. In addition, cost allocation was the
subject of a working group meeting. The following discussion draws on the responses to that
request for comments paper and the discussions at the working group meeting.

An inappropriate assgnment of costs will have several adverse effects. For example, a cost
alocation approach that assigns too great a proportion of costs to below-rail services (as
opposed to above-rail services) will result in:

third-party operators being placed at a competitive disadvantage relative to QR’s above-
rail business groups which could undermine the integrity of the above-rail market; and

customers paying too much for their rail haulage services where there is an absence of
intermodal transportation aternatives. Assigning a greater than appropriate portion of

11 The QCA is continuing to assess reference tariffs for the coal traffic on the West Moreton line. This assessment is
continuing at the time of release of this Draft Decision.
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costs to below-rail services will tend to raise access charges which could be passed on to
customers in the form of higher rates for rail haulage services.

An inappropriate assgnment of costs to various levels within the organisation could have
similar consequences. Accordingly, the adoption of the Manual by QR plays an important role
in providing confidence to customers and above-rail operators that QR is not gaining an
inappropriate commercial advantage over competitors through its vertical integration. It also
should provide confidence that customers are not being required to pay excessive access charges
(and in doing so cross subsidising other traffics).

551 Timing of finalisation of the Manual

Under the QCA Act, the Authority may finadlise a cost alocation manua approva
independently of its assessment of a Draft Undertaking. Accordingly, the assessment of QR’'s
Manua included whether it was appropriate to attempt to finalise the Manua in conjunction
with the Authority’s assessment of QR’s Draft Undertaking or subsequent to it. The Authority
suggested it may be appropriate to defer finalisation of the Manua until after the reference tariff
process had been completed.

QR’'s Position

QR accepted that it may be appropriate to defer findisation of the Manua until after the
completion of the Authority’s assessment of the Draft Undertaking. However, QR emphasised
that it does not support any approach where it would be required to redevelop and resubmit a
Costing Manual in the absence of any formal feedback on the Manud aready submitted.

Stakeholder Comments
Stakeholder submissions expressed a range of views on the best time to finalise the Manual.

Table 13: Finalisation of Manual

Queensland Treasury — this is a matter for the QCA having regard to the views put by
stakeholders.

FreightCorp, Stanwell - it would be appropriate for the QCA to delay approva of the
Manual until after the final determination of the Undertaking.

ARTC - the Manual should be finalised with the benefit of the experience gained from the
assessment of reference tariffs but before the draft and final decision on the basis that this
approach would provide alonger term competitive benefit.

QCA’s Analysis

Finalisation of the Manual as part of the Authority’s assessment of the Draft Undertaking could
be expected to delay the Authority’ s release of a Draft and Final Decision by up to 6 months.

The key issue is therefore the extent to which the regulatory environment might be
compromised if finalisation of the Manual were deferred until after completion of the
Authority’ s assessment of the Draft Undertaking. This depends on the extent to which the QCA
has the power to establish a cost alocation manua independently of the undertaking process.

The QCA'’s powers to ensure that appropriate cost alocation arrangements are in place will not
be compromised if the QCA’s assessment of the Draft Understanding is finalised before the
Manual has been settled. The QCA Act makes it clear that acceptance of the Undertaking will
not affect the QCA’s ability to, if necessary, impose cost alocation arrangements upon QR.

219



Queendand Competition Authority Chapter 5—Pricing Principles

Under the QCA Act, the QCA may request the owner of a declared service or its agent to
prepare a cost adlocation manua. |If the Authority is not satisfied with the manud, then the
Authority may prepare a cost allocation manua and the owner or its agent must comply with it.
Under the QCA Act, the QCA may revise the manual from timeto time.

Once amanua is in place, the owner of the declared service (or its agent) has a 6 month period
of grace (up to 1 year if the QCA alows) after which it must keep its accounting records in
accordance with the manual. Accordingly, the Authority is empowered, if necessary, to
establish cost dlocation arrangements independently of the Undertaking assessment process.

The QCA considers that QR’s Manua should perform two critical functions, which are to:
assist in providing confidence in the integrity of the above-rail market; and
provide information relevant to the determination and evaluation of access charges.

The QCA is concerned to ensure that the regulatory environment provided by the Undertaking
protects the integrity of the above-rail market and provides market participants with sufficient
confidence in this outcome so that investment in the industry is not discouraged by QR’s
vertical integration. This primarily requires that the costs and assets associated with the
provision of above-rail services are not inappropriately assigned to below-rail services. Thisin
turn involves potentially assigning the benefits of vertica integration between QR (and, in turn,
its shareholders) and its customers.

The Manud also provides the basis for the assembly of information to inform the quantification
of access charges, including future reviews of reference tariffs by:

setting out the appropriate level within the organisation to which below-rail costs should
be assigned — such as to a line section, to a geographic region or to the network as a
whole; and

enabling costs to be assigned to particular traffics for the setting of access charges.

In addition, third-party operators and end users will seek to ensure that the Manual provides a
framework that ensures that particular traffics are not assigned costs that cannot reasonably be
atributed to those traffics. These parties will also want to ensure that the Manual provides a
framework within which they are able to monitor QR’s financia performance in respect of the
provision of below-rail services in order to assess the appropriateness of access charges,
especialy reference tariffs.

To assess the integrity of QR’s apportionment of costs and assets between its above and below-
rail businesses, the QCA appointed Mr Dick Bullock to review QR’s management accounts.
His report in contained in working paper 6. Mr Bullock’s assessment was that the separation of
costs and assets between QR’s above and below-rail operations was extremely robust.™* On
this basis, the Authority does not consider that deferring findisation on the Manua will
jeopardise the development of the above-rail market.

The concern that stakeholders be capable of monitoring QR’s financia performance with aview
to, for example, ng the appropriateness of reference tariffs remains. However, even if the
Manua was finalised as part of the assessment of QR’s Undertaking, it is unlikely that financial
reports for the previous financia year would be subject to it. Accordingly, there appears to be

12 Mr Bullock’ s suggested improvements to QR’s management accounts are discussed below.
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little disadvantage in deferring consideration of the Manual until after finalisation of the
Undertaking so long as the process is completed before the end of the current financial year.

Accordingly, the Authority does